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Synopsis

Background: Lessor brought action against assignees and
sublessee of telecommunications antennae leases, alleging
gectment and unjust enrichment based on erection of
telecommunicationsfacility in spacewhich lessor alleged was
not subject to lease. Sublessee filed cross-claims and third-
party complaints against assigneesfor breach of contract. The
Circuit Court, Cook County, No. 09-—CH-—19588; the Hon.
Leroy K. Martin, Jr., Judge, presiding, granted assignees
and sublessee's motions for summary judgment, and lessor
appealed.

Holdings: The Appellate Court, Cunningham, J., held that:
[1] verified pleadings supplied with assignees' joint reply
were sufficient to substantiate the factual alegations madein

the summary judgment motion;

[2] estoppel certificate precluded argument that facility was
not within leased space;

[3] modification agreement was supported by adequate
consideration;

[4] lessor's unilateral mistake did not constitute a defense to
estoppel claim; and

Mext

[5] lease modification agreement established ameeting of the
minds to increase the leased area to 25 by 50 feet.

Affirmed.

West Headnotes (41)

[1] Appeal and Error
¢= Grounds of Review

Appeal and Error
o= Facts or Evidence Not Shown by Record

In the absence of a complete record on appeal,
any doubts which may arise will be resolved
against the appellant, and it will be presumed
that the order entered by the circuit court was in
conformity with law and had a sufficient factual
basis.

[2] Appeal and Error
&= Review of correct decision based on
erroneous reasoning in general

Appeal and Error
&= Grounds for Sustaining Decision Not
Considered

The appellate court may affirm the circuit
court's entry of summary judgment on any basis
appearing in the record, whether or not the circuit
court relied on that basis or its reasoning was
correct.

[3] Judgment
o= Documentary evidence or official record

Verified pleadings supplied with |ease assignees
joint reply in support of their motion for
summary judgment were sufficient to substantiate
the factua allegations made in the summary
judgment motion, even if origina motion was
unaccompanied by affidavits or sworn pleadings.
Sup.Ct.Rules, Rule 191(a).


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0291785601&originatingDoc=I29121750130211e2b343c837631e1747&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0130124601&originatingDoc=I29121750130211e2b343c837631e1747&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k497/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k906/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k854(2)/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k854(2)/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k856/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k856/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/228/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/228k185(4)/View.html?docGuid=I29121750130211e2b343c837631e1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTR191&originatingDoc=I29121750130211e2b343c837631e1747&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Adams, Kenneth 4/6/2013
For Educational Use Only

Urban Sites of Chicago, LLC v. Crown Castle USA, 2012 IL App (1st) 111880 (2012)
979 N.E.2d 480, 365 Ill.Dec. 876

(4]

(5]

(6]

(7]

(8]

(9]

(10]

Landlord and Tenant
&= Application of general rules of construction

A leasse is a contract between the landlord
and tenant and normal principles of contract
interpretation apply.

Contracts
&= Intention of Parties

The principal objectivein construing acontract is
to determine and give effect to theintention of the
partiesat thetimethey enteredinto the agreement.

Contracts
&= Language of contract

Todeterminetheintent of the partiesto acontract,
the court must look to the instrument itself.

Contracts
&= Language of Instrument

A court must look at the plain and ordinary
meaning of the terms of a contract.

Contracts

¢= Existence of ambiguity
When a dispute exists between the parties as to
the meaning of acontract provision, the threshold
issue is whether the contract is ambiguous.

Contracts
&= Existence of ambiguity

Contractual language is ambiguous when it is
susceptible to more than one meaning or is
obscure in meaning through indefiniteness of
expression.

Contracts

Mext

[11]

[12]

[13]

&= Existence of ambiguity

A contract ambiguity is not created simply
because the parties do not agree upon an
interpretation.

Contracts
&= Language of contract

Contracts
&= Presumptions and burden of proof

Evidence
&= Contractsin Generd

Illinois courts follow the four corners rule when
interpreting contracts, which requires that an
agreement, when reduced to writing, must be
presumed to speak theintention of the partieswho
signedit; it speaksfor itself, and theintention with
which it was executed must be determined from
the language used, and it is not to be changed by
extrinsic evidence.

Landlord and Tenant
o= Modification

Estoppel certificate in modification agreement
between lessor and telecommunications lessee
which stated that site plan for leased space was
25 by 50 feet as stated in original site plan,
rather than 25 by 34 feet as stated in subsequent
lease proposal agreement, precluded lessor's
subsequent gectment and unjust enrichment
action against lease assignees and sublessee
which had erected a “communications facility”
on part of the premises which was not included
in the 24 by 34 foot space but which was within
theoriginal site plan; modification agreement had
attached to it acopy of thelease and two copies of
the original site plan which set forth the specific
dimensions of the leased site as 25 by 50 feet, and
lessor's representative initialed every page of the
agreement, including both copies of the attached
origina site plan.

Estoppel
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[14]

[15]

(16]

(17]

&= Instruments Operating as Estoppel

An estoppel certificate is a signed statement by a
party, such as alandlord, certifying for another's
benefit that certain facts pertaining to the tenancy
are correct.

Estoppel
&= Instruments Operating as Estoppel

A party'sdelivery of an estoppel certificate estops
that party from later claiming a different state of
facts.

Estoppel
&= Instruments Operating as Estoppel

A purpose of an estoppel certificate is to give
assurance that the party making the estoppel
statement at alater date will not make claims that
are inconsistent with the statements contained in
the estoppel certificate.

Estoppel
&= Instruments Operating as Estoppel

A party who executes an estoppel certificate will
not be allowed to raise claims of which it knew
or should have known at the time the certificate
was executed.

Landlord and Tenant

&= Modification
Modification agreement which increased
dimensions of space subject to

telecommunications lease from 25 by 34 feet
to 25 by 50 feet was supported by adequate
consideration on the part of the lessee; agreement
itself stated it was “for good and valuable
consideration, the receipt and sufficiency of
which are hereby acknowledged,” and lessor
received the benefit that pending lease assignee
could secure financing for the purchase of the
lease rights in order to ensure lessor that there

Mext

[18]

[19]

[20]

[21]

[22]

would continue to be a viable tenant to pay rent
well into the future.

Contracts
o= Contracts subject to modification

Contracts

o= Necessity
A valid modification of acontract must satisfy all
the criteria essentia for avalid origina contract,
including offer, acceptance, and consideration.

Contracts
&= Contracts subject to modification

No contract can be modified in ex parte fashion
by one of the contracting parties without the
knowledge and consent of the remaining party
to the agreement, thereby making mutual assent
as much a requisite element in effecting a
contractual modification as it is in the initia
creation of a contract.

Contracts
&= Contracts subject to modification

A “modification” of acontract isachangein one
or more respects which introduces new elements
into the details of the contract, or cancels some
of them, but leaves the general purpose and effect
undisturbed.

Contracts
4= Alteration or addition of terms

Madification of a contract normally occurs when
the parties agree to alter a contractual provision
or toinclude additional obligations, whileleaving
intact the overall nature and obligations of the
original agreement.

Contracts
&= Contracts subject to modification
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(23]

[24]

[25]

[26]

(27]

(28]

Parties to a contract may not be locked into its
termsforever.

Contracts
&= Contracts subject to modification

Parties to an existing contract may, by mutual
assent, modify a contract provided that the
modification does not violate the law or public

policy.

Contracts
= Waiver
Contracts
&= Contracts subject to modification

Itisentirely competent for partiesto a contract to
modify or waive their rights under it and embed
new terms.

Contracts
&= Contracts subject to modification

Parties to a contract are ordinarily as free to
change it after making it as they were to make it
in the first instance.

Contracts

&= Necessity
A modification of an existing contract, like a
newly formed contract, requires consideration to
be valid and enforceable.

Contracts
&= Nature and Elements

“Consideration” consists of some detriment to
the offeror, some benefit to the offeree, or some
bargained-for exchange between them.

Contracts
&= Sufficiency in General

[29]

[30]

[31]

[32]

[33]

Any act or promise which is of benefit to one
party or disadvantage to the other is a sufficient
consideration to support a contract.

Landlord and Tenant

&= Modification
Lessor's unilateral mistake in  executing
modification agreement with

telecommunications lessee without realizing that
copies of the original site plan, which provided
for leased space of 25 by 50 feet rather than 25
by 34 feet, were attached to it, did not constitute
a defense to claim that lessor was estopped
in action against lease assignees and sublessee
from claiming that leased space was 25 by 34
feet; lessor was an experienced and sophisticated
commercia landlord, and there was no fraud on
the part of lessee in including the origina site
plans in the agreement.

Contracts

&~ Mistake
The unilateral mistake of one party to a contract
may not be relied upon to relieve that party from
the obligations of the contract where the party's
own negligence and lack of prudence resulted in
the mistake.

Contracts
&= Signing in ignorance of contentsin general

A paty to an agreement is charged with
knowledge of and assent to the agreement signed.

Contracts
&= Signing in ignorance of contentsin general

The failure to read a document before signing it
isnormally no excuse for the party who signsiit.

Contracts
&= Signing in ignorance of contents in general
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(34]

[35]

(36]

(37]

(38]

Inthe absence of fraud, whereaperson could have
read a contract and ascertained the accuracy of
the documents, but neglected to do so, he may
not avoid the legal consegquences of the executed
contract on the ground that the signing was done
without knowledge of its contents.

Contracts
= Mistake

A mistake made solely by one party is not
adequate grounds for relief when the other party
is not aware of the mistake.

Appeal and Error
&= Extent of Review Dependent on Nature of
Decision Appeaed from

Appellate Court would decline to consider
affidavit by lessor's representative, when
reviewing summary judgment in favor of
sublessee and | ease assignees, as affidavit wasnot
part of the summary judgment process but rather
was submitted for the first timein lessor's motion
to reconsider and scope of review of summary
judgment was limited to record asit existed when
court ruled on the summary judgment motion.

Contracts

&= Performance of Legal Obligation
The preexisting duty rule provides that where a
party does what it is already legally obligated
to do, there is no consideration as there is no
detriment.

Contracts
&= Performance of Legal Obligation

Consideration cannot flow from an act performed
pursuant to preexisting legal duty.

Landlord and Tenant
&= Modification

Mext

[39]

[40]

[41]

Telecommunications lease modification
agreement established a meeting of the minds
to increase the leased area to 25 by 50
feet, as provided for in origina site plan;
express language of the estoppel certificate in
the agreement demonstrated that the parties
intended to change the leased area to 25 by
50 feet, as acknowledged by the initials of
lessor's representative on the attached copies of
the original site plan, and, by executing the
agreement, lessor represented that the attached
lease contained the entire agreement with respect
to the leased property.

Contracts
o= Necessity of assent
As a generd rule, an enforceable contract must

include a meeting of the minds or mutual assent
asto the terms of the contract.

Contracts

o= Necessity of assent
In order for a contract to come into being there
must be mutual assent between all of the parties.

Contracts
&= Intent of parties

Generadlly, it is the objective manifestation of
intent that controls whether a contract has been
formed; the subjective understanding of the
parties is not required in order for there to be a
meeting of the minds.
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Opinion

OPINION

Justice CUNNINGHAM delivered the judgment of the court,
with opinion.

**880 1 Thisappea arisesfromthe March 25, 2011 order

entered by the circuit court of Cook County, which entered
summary judgment in favor of defendants Crown Castle USA
(Crown Castle), Global Signal Acquisitions II, LLC (GSA),
and T-Mobile USA, Inc. (T-Mohile), and against plaintiff
Urban Sites of Chicago, LLC (Urban Sites). This appeal aso
arises from the circuit court's June 3, 2011 order denying
Urban Sites' motion to reconsider the court's March 25, 2011
ruling. On appeal, Urban Sites argues that the circuit court
erroneously granted summary judgment against it. For the
following reasons, we affirm the judgment of the circuit court
of Cook County.

12 BACKGROUND

1 3 Plaintiff Urban Sites owns commercial property at 7010
South Stony Island Avenuein Chicago, lllinois(the property).
In October 1999, Urban Sites entered into alease agreement

with SprintCom, Inc. (Sprint), L whereby Urban Sites leased
a portion of the property to Sprint for the purpose of
constructing equipment and an antennastructure on the leased
area (the Sprint lease). Under the terms of the Sprint lease,
Sprint agreed to pay $9,600 annually in rent to Urban Sites
for the leased area, with an increase of 15% in the annual rent
rate after each five-year renewal term. The original site plan
of the leased area agreed to under the Sprint |ease consisted
of an area with dimensions of 25 by 50 feet, with a separate
25-foot easement located across the rear of the property (the
original site plan). Both the Sprint lease and the original site
plan were signed by representatives of Urban Sitesand Sprint.

Mext

14 In aletter dated July 25, 2000, Urban Sites proposed to
Sprint that the dimensions of the leased area be revised to 25
by 32 feet, and forwarded a copy of the proposed amended
site plan to Sprint. Although *485 **881 the proposed
amended site plan was signed by a representative of Urban
Sites, it was never signed by any representative of Sprint.

95 On August 11, 2000, Sprint responded to Urban Sites
July 25, 2000 letter by proposing to reduce the leased area
to 25 by 34 feet, with an 18—foot easement located adjacent
to an aley in the rear of the property (the reduced site plan).
The reduced site plan was signed by representatives of both
Urban Sites and Sprint. Sprint's letter stated that the reduced
site plan “renders null and void the previous site description.”
Although the reduced site plan decreased the size of theleased
area under the Sprint lease, Sprint continued to pay the same
rent rate to Urban Sites as originally agreed upon by the
parties.

9 6 On December 3, 2000, Urban Sites entered into a lease

agreement with Nextel West Corp. (Nextel),2 by which
Urban Sites agreed to lease another area of the property
to Nextel (the Nextel lease). The “description of premises’
attached to the Nextel lease depicted Nextel's leased area to
be immediately adjacent to Sprint's leased area, and shows
Sprint's leased area to be the dimensions reflected in the
reduced site plan—25 by 34 feet.

1 7 Subsequently, in 2001, Sprint subleased a portion of its

leased area of the property to a predecessor 3 of T-Mobile.
The sublease between Sprint and the predecessor of T-Mobile
was later assigned to T-Mobile, which placed its equipment
onthe subleased site. Although the exact detailsare unclear in
the record, Sprint ultimately assigned itsinterest in the Sprint

lease to GSA and Crown Castle. *

18 On March 1, 2005, Urban Sites entered into an agreement
with Sprint entitled “ Agreement Regarding Ground Lease,”
in connection with Sprint's pending assignment of itsinterest
in the property to GSA (the 2005 agreement). The 2005
agreement stated in pertinent part the following:

“For good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties
hereby agree as follows:


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0261791201&originatingDoc=I29121750130211e2b343c837631e1747&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0261791201&originatingDoc=I29121750130211e2b343c837631e1747&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331040801&originatingDoc=I29121750130211e2b343c837631e1747&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0238394901&originatingDoc=I29121750130211e2b343c837631e1747&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0130124601&originatingDoc=I29121750130211e2b343c837631e1747&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Adams, Kenneth 4/6/2013
For Educational Use Only

Urban Sites of Chicago, LLC v. Crown Castle USA, 2012 IL App (1st) 111880 (2012)

979 N.E.2d 480, 365 Ill.Dec. 876

* % %

2. Estoppel Certificate: Landlord [Urban Sites] certifies
that (and Lender may rely on such representations) the
following statements are true as of the date hereof:

(a) Tenant [Sprint] is the current tenant under the [Sprint
lease] (a full copy of which, including all amendments
thereto, is annexed as Exhibit A ), and the [Sprint leasg] is
in full force and effect and contains the entire agreement
between [Urban Sites] and [Sprint] with respect to the

[p]roperty.

(b) No default exists under the [Sprint lease] on the part
of [Sprint], and, to [Urban Sites] knowledge, no event
or condition has occurred or exists which * * * would
congtitute a default by [Sprint] under the [Sprint lease].

6. Miscellaneous

*486 **882 (a) If this[algreement isinconsistent with
the [Sprint lease], this[a]greement shall control.

(b) This [a]greement shall be binding upon [Urban Sites]
and its successors and shall benefit each of [I]ender and
[s]ubtenant and their respective successors and assigns.

(c) This [a]greement may nhot be amended or modified
except by awritten agreement executed by [Urban Sites],
any [I]ender and [s]ubtenant. * * * ” (Emphasesinoriginal.)

Included as Exhibit A to the 2005 agreement was a copy of
the Sprint lease along with two copies of the original site plan
which depicted Sprint's leased area as 25 by 50 feet in size.
Jerald Much (Much), as manager of Urban Sites, executed the
2005 agreement on behalf of Urban Sites and initialed each
page of the 2005 agreement, including the attached copies of
the original site plan.

19 On April 16, 2009, Urban Sites sent a “Demand for
Possession” letter to T-Mobile, stating that it had come to
Urban Sites' attention that, since March 2004, T-Moabile had
erected a “communications facility” on part of the property
that Crown Castle had not |eased from Urban Sites. The | etter
aso stated that the area of the property that T-Mobile had
wrongfully occupied was valued at $1,500 per month, and
that T-Mobile owed Urban Sites $93,000 to date. In aletter

Mext

dated May 29, 2009, T-Mobileresponded that it had aright to
possess the subleased premises at issue because the subleased
premises were located entirely within the 25 by 50-foot area
of the Sprint lease. T-Mobil€e's equipment was located within
the 25 by 50-foot area set forth in the original site plan, but
outside of the 25 by 34—foot areadescribed in the reduced site
plan.

1 10 On June 18, 2009, Urban Sites filed a two-count
complaint for ejectment against T-Mobile (count 1), and for
unjust enrichment against Crown Castle (count I1). In the
complaint, Urban Sites alleged that Crown Castle, without
Urban Sites' knowledge or consent, permitted T-Mabile to
place its equipment in the easement area of the property.
On October 26, 2009, T-Mobile filed a cross-claim against
Crown Castle for breach of contract, and filed a third-party
complaint against GSA for breach of contract.

1 11 On December 13, 2010, Crown Castle and GSA filed
ajoint motion for summary judgment. First, the motion for
summary judgment asserted that Urban Sites admitted under
the “estoppel certificate” of the 2005 agreement that the
dimensions of the origina site plan (25 by 50 feet), rather
than the reduced site plan (25 by 34 feet), were in full force
and effect, and that Urban Sites should be estopped from
claiming trespass. Second, the motion for summary judgment
argued, in the alternative, that the 2005 agreement, with
the attached copies of the original site plan, congtituted a
modification of the Sprint lease which changed the leased
area set forth in the reduced site plan (24 by 34 feet) back
to the larger dimensions of the origina site plan (25 by 50
feet). On December 27, 2010, T-Mobile also filed a motion
for summary judgment, which adopted and incorporated the
arguments made in Crown Castle and GSA's motion for
summary judgment.

1 12 In response to the motions for summary judgment,
Urban Sites argued that it mistakenly executed the estoppel
certificate in the 2005 agreement without realizing that the
origina site plan, rather than the reduced site plan, was
attached to the 2005 agreement. Urban Sites further argued
that the estoppel certificate was executed “for the benefit of
[a] lender” in procuring financing for GSA, that it was not
intended to modify the terms of the **883 *487 Sprint
lease, and that there was no meeting of the minds between the
parties to allow for such a modification.
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113 On March 25, 2011, after hearing the parties arguments

on the motions for summary judgment, the circuit court
granted Crown Castle, GSA and T-Mobile's motions for
summary judgment “based on the clear language of the
estoppel agreement dated March 1, 2005, and executed
by [Urban Sites],” and dismissed the case with prejudice.
However, no transcript or bystander's report of the March
25, 2011 hearing on the maotions for summary judgment is
contained in the record before us on appeal.

1 14 On April 25, 2011, Urban Sites filed a motion
to reconsider the circuit court's March 25, 2011 ruling,
arguing that there was no consideration to effectuate a valid
modification of Sprint's leased area from 20 by 34 feet to a
size of 20 by 50 feet.

9 15 On June 3, 2011, the circuit court denied Urban Sites
motion to reconsider:

“One could see a benefit to [Urban Sites] when we are
speaking in terms of consideration inasmuch as there was,
in my opinion, a benefit to [Urban Sites] for the defendant
to get this financing that we have spoken about in the
agreement * * *,

While | understand the argument, we had [sic ] discussion
the last time. Back in March we discussed this matter
about consideration. It was my determination reading
that document that one was estopped, that the document,
itself, clearly set forth what the conditions were and the
affirmations made by Urban Sites * * * regarding the
attachment of thelease, and that being thetrue and accurate
circumstance of the agreement that existed here, | just don't
see any basis to change my earlier ruling.”

116 On June 30, 2011, Urban Sites filed a notice of appeal
before this court.

117 ANALYSIS

1 18 We determine whether the circuit court erred in granting
summary judgment against Urban Sites.

Mext

9 19 Urban Sites raises a number of arguments as to the
propriety of the circuit court's entry of summary judgment
againgt it and the court's denia of Urban Sites motion to
reconsider. Specifically, Urban Sites contends that the 2005
agreement could not modify the terms of the Sprint lease to
the larger dimensions of the leased area because there was no
consideration between the parties; that the estoppel certificate
in the 2005 agreement could not be used to modify the Sprint
lease; and that the parties had no meeting of the minds to
modify the Sprint |ease.

120 Crown Castle, GSA and T-Mobile® counter that Urban
Siteswas estopped from bringing its claims based on the clear
language of the 2005 agreement and that Urban Sites was not
relieved of the legal consequences of its unilateral mistake
in executing the 2005 agreement without verifying whether
the attached copies of the original site plan reflected the
accurate dimensions of the leased area. They further maintain
that Urban Sites misdirects most of its arguments to suggest
that the 2005 agreement was an invalid modification of the
Sprint lease, even though the circuit court had made clear
that its decision to grant the motion for summary judgment
was based on the plain language of the 2005 agreement rather
than on the alternative theory that it was amodification of the
Sprint lease. Moreover, they contend that even if thetheory of
modification *488 **884 had been the basisfor the circuit
court'sruling, the 2005 agreement was supported by adequate
consideration and a meeting of the minds between the parties
to modify the dimensions of the leased area under the Sprint
lease from 25 by 34 feet to 25 by 50 feet.

[1] [2] 91 21 The record is devoid of any transcripts
or certified bystander's reports of the March 25, 2011
proceedings in which the circuit court granted summary
judgment in favor of Crown Castle, GSA and T-Mobile.
As the appellant, Urban Sites had the burden to provide a
sufficiently complete record to support any claim of error.
See Foutch v. O'Bryant, 99 I11.2d 389, 391-92, 76 Ill.Dec.
823, 459 N.E.2d 958 (1984). In the absence of a complete
record on appeal, any doubtswhich may arisewill beresolved
against the appellant, and “it will be presumed that the order
entered by the [circuit] court was in conformity with law and
had a sufficient factual basis.” 1d. at 392, 76 I11.Dec. 823, 459
N.E.2d 958. In the March 25, 2011 written order, the circuit
court stated that it was granting the motions for summary
judgment “based on the clear language of the estoppel
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979 N.E.2d 480, 365 lll.Dec. 876
agreement dated March 1, 2005, and executed by [Urban

Sites].” However, Urban Sites' argumentson appeal primarily
center on the theory that there was an invalid modification
of the terms of the Sprint lease, which, in the limited record
before us, did not seem to have been a basis for the court's
ruling. Because there are no transcripts of the hearing on
the motions for summary judgment, or a certified bystander's
report in lieu thereof, any doubt that the circuit court based
its ruling on the plain language of the 2005 agreement,
rather than on the alternative theory that there was a valid
modification of the Sprint lease terms, is resolved against
Urban Sites and we will presume that the circuit court acted
in conformity with thelaw. Further, we may affirm the circuit
court's entry of summary judgment on any basis appearing in
the record, “whether or not the [circuit] court relied on that
basis or its reasoning was correct.” (Internal quotation marks
omitted.) Freedberg v. Ohio National Insurance Co., 2012 IL
App (1st) 110938, 1 26, 363 111.Dec. 880, 975 N.E.2d 1189.

[3] 922 As apreliminary matter, Urban Sites argues that
Crown Castle and GSA's motion for summary judgment
should have been denied on its face because it was
unaccompanied by affidavits or sworn pleadings. See IlI.
S.Ct. R. 191(a) (eff. July 1, 2002). However, the record
shows that Crown Castle and GSA, in their joint reply in
support of their motion for summary judgment, supplied
the necessary verified pleadings to the court to substantiate
the factual allegations made in their motion for summary
judgment. See Larson v. Decatur Memorial Hospital, 236
[11.App.3d 796, 802, 176 I11.Dec. 918, 602 N.E.2d 864 (1992)
(al pleadings, depositions, admissions on file and affidavits
submitted by the parties in support of, or in opposition to, a
motion for summary judgment must comply with Rule 191(a)
in order to be considered; in determining the genuineness of
afact for summary judgment, a court may consider only facts
admissible in evidence). Moreover, as discussed, because no
transcripts or abystander'sreport of the hearing on the motion
for summary judgment was provided in the record on appeal,
we must presume that the circuit court acted in conformity
with the law in refusing to deny summary judgment on that
basis.

1 23 Summary judgment is proper “if the pleadings,
depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a
judgment as amatter of **885 *489 law.” 735 ILCS5/2—

Mext

1005(c) (West 2008). In considering a motion for summary
judgment, the court must view the record in the light most
favorable to the nonmoving party. Home Insurance Co. v.
Cincinnati Insurance Co., 213 I1l.2d 307, 315, 290 Ill.Dec.
218, 821 N.E.2d 269 (2004). “The purpose of summary
judgment is not to try a question of fact, but to determine
whether oneexists’ that would preclude the entry of judgment
as a matter of law. Land v. Board of Education of the City
of Chicago, 202 111.2d 414, 421, 432, 269 |Il.Dec. 452, 781
N.E.2d 249 (2002). “Thus, although the nonmoving party is
not required to prove his case in response to a motion for
summary judgment, he must present afactual basisthat would
arguably entitle him to judgment.” Id. at 432, 269 Ill.Dec.
452, 781 N.E.2d 249. Wereview thecircuit court'sdecision to
grant the motions for summary judgment de novo. Outboard
Marine Corp. v. Liberty Mutual Insurance Co., 154 111.2d 90,
102, 180 Ill.Dec. 691, 607 N.E.2d 1204 (1992). Further, this
case concerns the interpretation of alease by the circuit court
as a matter of law, which we also review de novo. See Avery
v. Sate Farm Mutual Automobile Insurance Co., 216 11l.2d
100, 129, 296 I1l.Dec. 448, 835 N.E.2d 801 (2005).

(4 51 [6 [7 [8 [9 [10 [11]

lease is a contract between the landlord and tenant and
normal principles of contract interpretation apply. Midland
Management Co. v. Helgason, 158 I11.2d 98, 103, 196 I1I.Dec.
671, 630 N.E.2d 836 (1994); Clarendon America Insurance
Co. v. Prime Group Realty Services, Inc., 389 111.App.3d 724,
729, 329 Ill.Dec. 687, 907 N.E.2d 6 (2009), (citing Sears,
Roebuck & Co. v. Charwil Associates, Ltd. Partnership, 371
I1I.App.3d 1071, 1076, 309 Ill.Dec. 628, 864 N.E.2d 869
(2007)). The principal objective in construing a contract isto
determine and give effect to the intention of the parties at the
time they entered into the agreement. Fleet Business Credit,
LLC v. Enterasys Networks, Inc., 352 IIl.App.3d 456, 469,
287 111.Dec. 652, 816 N.E.2d 619 (2004) (citing Schweihs v.
Davis, Friedman, Zavett, Kane & MacRae, 344 IIl.App.3d
493, 500, 279 1ll.Dec. 380, 800 N.E.2d 448 (2003), Zale
Construction Co. v. Hoffman, 145 Ill.App.3d 235, 241, 98
I11.Dec. 708, 494 N.E.2d 830 (1986), and Ancraft Products
Co. v. Universal Oil Products Co., 100 III.App.3d 694, 697,
56 I1l.Dec. 390, 427 N.E.2d 585 (1981)). To determine the
intent of the parties, the court must look to the instrument
itself. Fleet Business Credit, 352 Ill.App.3d at 469, 287
I11.Dec. 652, 816 N.E.2d 619. A court must look at the plain
and ordinary meaning of thetermsof acontract. Fanv. Auster
Co., 389 Ill.App.3d 633, 648, 329 IIl.Dec. 465, 906 N.E.2d
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979 N.E.2d 480, 365 lll.Dec. 876
663 (2009). “When a dispute exists between the parties as

to the meaning of a contract provision, the threshold issueis
whether the contract is ambiguous.” Fleet Business Credit,
352 11l.App.3d at 469, 287 Ill.Dec. 652, 816 N.E.2d 619
(citing Installco, Inc. v. Whiting Corp., 336 III.App.3d 776,
783, 271 11l.Dec. 94, 784 N.E.2d 312 (2002)). Contractual
language is ambiguous when it is “ * “susceptible to more
than one meaning [citation] or is obscure in meaning through
indefiniteness of expression.” ’ " Fleet Business Credit, 352
[11.App.3d at 469, 287 I1l.Dec. 652, 816 N.E.2d 619 (quoting
Shields Pork Plus, Inc. v. Swiss Valley Ag Service, 329
[11.App.3d 305, 310, 263 I1I.Dec. 219, 767 N.E.2d 945 (2002),
quoting Wald v. Chicago Shippers Assn, 175 I1l.App.3d 607,
617, 125 111.Dec. 62, 529 N.E.2d 1138 (1988)). An ambiguity
is not created simply because the parties do not agree upon
an interpretation. Fleet Business Credit, 352 Ill.App.3d at
469, 287 1ll.Dec. 652, 816 N.E.2d 619 (citing Groshek v.
Frainey, 274 111.App.3d 566, 569, 211 |1l.Dec. 5, 654 N.E.2d
467 (1995), **886 *490 ZaleConstruction, 145 11I.App.3d
at 241, 98 1l1.Dec. 708, 494 N.E.2d 830; and Harlem-Irving
Realty, Inc. v. Alesi, 99 111.App.3d 932, 936, 55 I1.Dec. 181,
425 N.E.2d 1354 (1981)). lllinois courts follow the “four
corners’ rulewhen interpreting contracts, which requires that
“* “an agreement, when reduced to writing, must be presumed
to speak theintention of the partieswho signedit. It speaksfor
itself, and the intention with which it was executed must be
determined from the language used. It is hot to be changed by
extrinsic evidence.” ' " Fleet Business Credit, 352 I1l.App.3d
at 46970, 287 Ill.Dec. 652, 816 N.E.2d 619 (quoting Air
Safety, Inc. v. Teachers Realty Corp., 185111.2d 457, 462, 236
[11.Dec. 8, 706 N.E.2d 882 (1999), quoting Western Illinois
Oil Co. v. Thompson, 26 I11.2d 287, 291, 186 N.E.2d 285
(1962)).

[12] 125 We agreewith the circuit court's ruling that Urban
Sites was estopped from bringing its cause of action based on
the clear and unambiguous language of the 2005 agreement,
whichincluded an estoppel certificate, and wefind that Urban
Sites has not raised a genuineissue of material fact to survive
summary judgment.

(131 [14] [15] [16]
signed statement by a party, such asalandlord, certifying for
another's benefit that certain facts pertaining to the tenancy
are correct. K's Merchandise Mart, Inc. v. Northgate Ltd.
Partnership, 359 IIl.App.3d 1137, 1143, 296 Ill.Dec. 612,
835 N.E.2d 965 (2005). Estoppel certificates are widely used

Mext

in commercia real estate transactions and are important in
preserving and enhancing the marketability of commercial
property. Id. “A party's delivery of this statement estops that
party from later claiming a different state of facts.” (Internal
quotation marks omitted.) Id. A purpose of an estoppel
certificate is to give assurance that the party making the
estoppel statement “at a later date will not make claims
that are inconsistent with the statements contained in the
estoppel [certificate].” (Internal quotation marks omitted.) Id.
Moreover, “[a] party who executes an estoppel certificate will
not be allowed to raise claims of which it knew or should have
known at the time the certificate was executed.” 1d. at 1144,
296 I11.Dec. 612, 835 N.E.2d 965.

9 27 Under the plain language of the 2005 agreement, the
estoppel certificate expressly stated that “(a) Tenant [Sprint]
is the current tenant under the [Sprint lease] (a full copy
of which, including al amendments thereto, is annexed as
Exhibit A ), and the [Sprint leasg] is in full force and effect
and contains the entire agreement between [Urban Sites] and
[Sprint] with respect to the [p]roperty.” Attached to the 2005
agreement was a copy of the Sprint lease along with two
copies of the original site plan which depicted Sprint's |eased
area as 25 by 50 feet in size, with a 25-foot easement across
the rear of the property. Urban Sites admits that its manager,
Much, executed the 2005 agreement on behalf of Urban Sites
and initialed each page of the documents, including the two
attached copies of the origina site plan. Thus, under the plain
language of the 2005 agreement, Urban Sites had represented
that the original site plan was in full force and effect on the
date that Much executed the 2005 agreement.

1 28 Because Urban Sites' representation that the original
site plan was in place at the time the 2005 agreement was
executed was clear and unambiguous, Urban Sitesis estopped
from claiming something else now. See id. at 1143, 296
I11.Dec. 612, 835 N.E.2d 965 (“[i]n Illinois, awritten contract
is presumed to include al material terms agreed upon by
the parties, and any prior negotiations or representations
are merged into that agreement; extrinsic **887 *491
evidence, parol or otherwise * * * is generally inadmissible

1 26 An estoppel certificate is do dlter, vary, or contradict the written instrument”); see

also Fundus America (Atlanta) Ltd. Partnership v. RHOC
Consolidation, LLC, 313 Ga.App. 118, 720 S.E.2d 176, 181
(Ga.Ct.App. 2011) (the court found the estoppel certificate to
be unambiguous and as such, the court held that it “ cannot
consider parol evidence to add to, take from, contradict or
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vary the* * * contract containing the terms of the [€]stoppel

[clertificate”).

1 29 This is particularly true given that Urban Sites
represented in the 2005 agreement that the attached Sprint
lease and copies of the original site plan wereinfull forceand
effect, contained the entire agreement between Urban Sites
and Sprint, and that Urban Sites was bound by the agreement.
See Air Safety, Inc. v. Teachers Realty Corp., 185 111.2d 457,
464, 236 111.Dec. 8, 706 N.E.2d 882 (1999) (“where parties
formally include an integration clause in their contract, they
areexplicitly manifesting their intention to protect themselves
against misinterpretations which might arise from extrinsic
evidence”). Furthermore, the plain language of the 2005
agreement expressly stated that, in the event that the 2005
agreement wasinconsi stent with the terms of the Sprint lease,
the 2005 agreement shall control. As such, based on the clear
language of the 2005 agreement, the circuit court correctly
found that Urban Sites had agreed that the original site plan
remained in effect, and Urban Sites has not raised a genuine
issue of material fact asto this claim.

930 In an attempt to circumvent the clear and unambiguous
terms of the estoppel certificatein the 2005 agreement, Urban
Sites relies on K's Merchandise Mart, Inc., to support its
contention that the estoppel certificate wrongly “modified”
the Sprint |ease terms.

1 31 In K's Merchandise Mart, Inc., the reviewing
court expressed the importance of holding a party to its
representations in an estoppel certificate. K's Merchandise
Mart, Inc., 359 Ill.App.3d at 1144, 296 Ill.Dec. 612, 835
N.E.2d 965. In that case, the new landlord tried to enforce
the imposition of management fees on the tenant, K's
Merchandise. Id. at 1140, 296 Ill.Dec. 612, 835 N.E.2d
965. The new landlord relied on a lump-sum figure in an
estoppel certificate, which was identified as common area
charges, and argued that this sum also included management
fees. 1d. at 1144, 296 Ill.Dec. 612, 835 N.E.2d 965.
Although management fees were never expressly identified
in the estoppel certificates, the new landlord argued that
documents sent to the tenant prior to the execution of the
estoppel certificate explained what expenses and costs the
lump-sum figure was comprised of, including a line item
for management fees. 1d. In reecting the new landlord's
argument, the court noted that the estoppel certificate did not
address management fees, and thus, no modification of the

Mext

lease was allowed or considered by the court. Id. at 1145, 296
I11.Dec. 612, 835 N.E.2d 965. It found that the facts showed
that the management fees were not disclosed in the lease,
or expressly identified in the estoppel certificate, and that
there was no prior course of payment of any management
feesby K's Merchandise. Id. Further, the court found that the
documents containing alineitem for management fees, which
were sent to the tenant prior to the execution of the estoppel
certificate, were not sufficient to bind the tenant to pay the
management fees. Id. at 1144, 296 |ll.Dec. 612, 835 N.E.2d
965.

1 32 Unlike K's Merchandise Mart, Inc., here, Sprint did
not try to implement an undisclosed term without providing
notice to Urban Sites but, instead, provided conspicuous
*492 **888 notice of the dimensions of the original site
plan to Urban Sites. The 2005 agreement had attached to it
a copy of the Sprint lease and two copies of the origina site
plan, which set forth the specific dimensions of the leased
site as 25 by 50 feet. Moreover, Urban Sites' representative,
Much, initialed every page of the 2005 agreement—including
both copies of the attached origina site plan. Therefore,
we find Urban Sites argument to be unpersuasive and no
genuine issues of material fact existed to support reversal of
thecircuit court'sruling on thisbasis. Accordingly, the circuit
court properly entered summary judgment in favor of Crown
Castle, GSA and T-Mobhile.

9 33 Even assuming, arguendo, that the circuit court's
basis for its ruling had been on the aternative theory of
modification of the terms of the Sprint lease, rather than on
the plain language of the 2005 agreement as discussed, our
holding would remain unchanged.

[17] 934 Urban Sites argues that the 2005 agreement could
not modify the terms of the Sprint lease by increasing the
dimensions of the |eased area from 25 by 34 feet to 25 by 50
feet because it was not supported by consideration.

[18] [19] ¢ 35 The 2005 agreement provided that the
parties entered into the agreement “[f]lor good and valuable
consideration, the receipt and sufficiency of which are hereby
acknowledged.” Under lllinois law, a valid modification
of a contract must satisfy al the criteria essential for a
valid origina contract, including offer, acceptance, and
consideration. Janda v. United Sates Cellular Corp., 2011 IL
App (1st) 103552, 1 62, 356 Ill.Dec. 329, 961 N.E.2d 425;


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999036240&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999036240&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007419616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026581129&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026581129&pubNum=578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Adams, Kenneth 4/6/2013
For Educational Use Only

Urban Sites of Chicago, LLC v. Crown Castle USA, 2012 IL App (1st) 111880 (2012)

979 N.E.2d 480, 365 lll.Dec. 876
Scutt v. La Salle County Board, 97 I11.App.3d 181, 185, 53

I11.Dec. 21, 423 N.E.2d 213 (1981) (modification of acontract
is itself a contract and only enforceable where ordinary
standards of contract law are satisfied). Hence, no contract
can be modified in ex parte fashion by one of the contracting
parties without the knowledge and consent of the remaining
party to the agreement (Brooks v. Village of Wilmette, 72
[11.App.3d 753, 756, 28 111.Dec. 934, 391 N.E.2d 133 (1979);
Hulcher v. Adcock, 25 111.App.2d 255, 166 N.E.2d 168 (1960)
(abstract of op.)) thereby making mutual assent as much a
requisite element in effecting a contractual modification as it
isin the initial creation of a contract. Keco Industries, Inc.
v. ACF Industries, Inc., 316 F.2d 513, 515 (4th Cir.1963);
Schwinder v. Austin Bank of Chicago, 348 I1I.App.3d 461,
469, 284 I11.Dec. 58, 809 N.E.2d 180 (2004).

(201 [21]
in one or more respects which introduces new elements into
thedetails of the contract, or cancel s some of them, but leaves
the general purpose and effect undisturbed. Hartwig Transit,
Inc. v. Menolascino, 113 111.App.3d 165, 170, 68 111.Dec. 796,
446 N.E.2d 1193 (1983); International Business Lists, Inc.
v. American Telephone & Telegraph Co., 147 F.3d 636, 640
(7th Cir.1998) (applying Illinois law); see Schwinder, 348
[1I.App.3d at 469, 284 1l1.Dec. 58, 809 N.E.2d 180 (“[t]he
modified contract isregarded as creating anew single contract
consisting of so many of the terms of the prior contract as
the parties have not agreed to change, in addition to the
new terms on which they have agreed”). Madification of
a contract normally occurs when the parties agree to ater
a contractual provision or to include additional obligations,
while leaving intact the overall nature and obligations of the
origina agreement. See Hartwig, 113 IIl.App.3d at 170, 68
[1l.Dec. 796, 446 N.E.2d 1193.

(221 [23] [24] [25]
be locked into itsterms forever. Accordingly, *493 **889
parties to an existing contract may, by mutual assent, modify
a contract provided that the modification does not violate the
law or public policy. 17A Am.Jur.2d Contracts § 500 (2004).
It is entirely competent for parties to a contract to modify or
waive their rights under it and embed new terms. See Canale
v. Hulcher, 85 I1l.App.2d 9, 227 N.E.2d 795 (1967) (abstract
of op.). Furthermore, parties to a contract are ordinarily as
freeto changeit after making it asthey wereto makeit in the
first instance. Restatement of Contracts § 408 (1936).

Mext

136 A “modification” of a contract is a change

[26] [27] [28]
like a newly formed contract, requires consideration to be
valid and enforceable. Doyle v. Holy Cross Hospital, 186
I11.2d 104, 112, 237 Ill.Dec. 100, 708 N.E.2d 1140 (1999).
Consideration consists of some detriment to the offeror,
some benefit to the offeree, or some bargained-for exchange
between them. A. Epstein & Sons International, Inc. v.
Eppstein Uhen Architects, Inc., 408 I1I.App.3d 714, 720, 348
I1l.Dec. 711, 945 N.E.2d 18 (2011). “Any act or promise
which is of benefit to one party or disadvantage to the other is
asufficient consideration to support a contract.” Steinberg v.
Chicago Medical Schooal, 69 111.2d 320, 330, 13 11l.Dec. 699,
371 N.E.2d 634 (1977).

1139 Inthiscase, Urban Sites argues that there wasinadequate
consideration to support a valid modification of the Sprint
lease. However, the evidence contained in the record
establishes that there was adequate consideration as a matter
of law. The 2005 agreement plainly states that the parties
entered into the 2005 agreement “[f]or good and valuable
consideration, the receipt and sufficiency of which are
hereby acknowledged.” Urban Sites' representative, Much,
executed the agreement and affirmed this representation
by initialing each page of the documents. Further, under
the “miscellaneous’ section of the 2005 agreement, Urban
Sites also represented that “[t]his [algreement shall be
binding upon [Urban Sites] and its successors.” Based
on the unambiguous representations on the face of the
2005 agreement, the evidence establishes that there was
consideration as a matter of law. See K's Merchandise Mart,
Inc., 359111.App.3d at 1142, 296 111.Dec. 612, 835 N.E.2d 965
(it is well settled that parol evidence is inadmissible to take
from, vary or contradict an unambiguous written contract).

[29] [30] [31] [32] [33] [34]

realizing that copies of the original site plan were attached
to it. Urban Sites makes this statement despite the fact that
its representative, Much, had initialed each page of the 2005
agreement including the copies of the original site plan which
depicted the Sprint lease area as 25 by 50 feet in size. Urban
Sites unilateral mistakeis not adefense and cannot be abasis
to reverse the circuit court's finding of estoppel based upon
Urban Sites' conduct. See Harney—Morgan Chevrolet Olds
Co. v. Rabin, 118 I1l.App.3d 602, 606, 74 I1l.Dec. 100, 455
N.E.2d 130 (1983). “[ T]he unilateral mistake of one party toa
contract may not be relied upon to relieve that party from the

1138 A modification of an existing contract,

1140 Urban Sites admits
9 37 Parties to a contract may nothat it mistakenly executed the 2005 agreement without
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obligations of the contract where the party's own negligence

and lack of prudence resulted in the mistake.” Id. A party to
an agreement is charged with knowledge of and assent to the
agreement signed. Melenav. Anheuser—Busch, Inc., 219111.2d
135, 150, 301 I1l.Dec. 440, 847 N.E.2d 99 (2006). Thefailure
to read a document before signing it is normally no excuse
for the party who signsit. Breckenridge v. Cambridge Homes,
Inc., 246 11l.App.3d 810, 819, 186 IIl.Dec. 425, 616 N.E.2d
615 (1993). It follows that, in the absence of fraud, where a
person could have read a contract and ascertained the **890
*494 accuracy of the documents, but neglected to do so, he
may not avoid thelegal consequences of the executed contract
on the ground that the signing was done without knowledge
of its contents. See generally Prueter v. Bork, 105 I1l.App.3d
1003, 1006, 61 111.Dec. 620, 435 N.E.2d 109 (1981). Further,
a mistake made solely by one party is not adequate grounds
for relief when the other party isnot aware of the mistake. See
Rock Island Bank & Trust Co. v. Sauduhar, 59 Ill.App.3d
892, 898, 17 I1l.Dec. 99, 375 N.E.2d 1383 (1978).

141 Here, Urban Sites, as an experienced and sophisticated
commercia landlord, was under a duty to read the 2005
agreement and to learn of the contents of the attached
documents before signing them. See Mt. Zion Sate Bank
& Trust v. Weaver, 226 I1l.App.3d 783, 787, 168 Ill.Dec.
583, 589 N.E.2d 983 (1992); Magnus v. Lutheran General
Health Care System, 235 III.App.3d 173, 184, 176 Ill.Dec.
209, 601 N.E.2d 907 (1992); see also Northern Trust Co.
v. VII South Michigan Associates, 276 111.App.3d 355, 368,
212 11l.Dec. 750, 657 N.E.2d 1095 (1995). Urban Sites has
made no showing that the inclusion of the origina site plans
in the 2005 agreement was due to fraud on the part of Sprint
at the time that the agreement was executed. Accordingly,
Crown Castle and GSA, as assignees and successors of the
Sprint lease, and T-Mobile, as assignee of the sublease of
the leased property, cannot be held responsible for Urban
Sites unilateral mistakein failing to properly review theterms
of the 2005 agreement prior to its execution. See generaly
[llinois Tool Works, Inc. v. Commerce & Industry Insurance
Co., 2011 IL App (1st) 093084, 1 20, 357 Ill.Dec. 141, 962
N.E.2d 1042 (“[An] assigneereceives all the assignor'sright,
title or interest in the thing assigned and can claim no greater
right or interest than the assignor possessed”).

[35] 9 42 Furthermore, Urban Sites has presented no

evidence to refute the existence of valid consideration in the
2005 agreement. Urban Sites smply made an unsupported
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claim about a lack of consideration but such unsupported
argument cannot be used to create anissue of fact. See Turner
v. City of Chicago, 91 Ill.App.3d 931, 937, 47 Ill.Dec. 476,
415 N.E.2d 481 (1980) ( “[m]erely alleging that there existsa
genuineissue of material fact does not create such anissue”).
Although Urban Sites submitted an affidavit by Much for
the first time in its motion to reconsider, claiming that no
consideration was given, we note that the affidavit was not
part of the summary judgment process and was Urban Sites
only attempt to present a basis for its lack of consideration
argument. We cannot consider this document because the
scope of appellate review of a summary judgment motion is
limited to the record as it existed when the circuit court ruled
on the summary judgment motion. Campos v. Campos, 342
I11.LApp.3d 1053, 1066, 277 Ill.Dec. 735, 796 N.E.2d 1101
(2003).

[36] [37] 1 43 Urban Sites further raises the preexisting
duty rule to suggest that there was no consideration. “The
preexisting duty rule provides that where a party does what
itisalready legaly obligated to do, there is no consideration
asthereisno detriment.” White v. Village of Homewood, 256
I11.App.3d 354, 357, 195 1l.Dec. 152, 628 N.E.2d 616 (1993).
“Consideration cannot flow from an act performed pursuant
to preexisting legal duty.” Id.

1 44 Despite Urban Sites' claim, the preexisting duty rule is
not applicable in the instant case. By entering into the 2005
agreement, Urban Sites was to receive the benefit that GSA,
asthethen pending assignee of Sprint'sinterest inthe **891

*495 property, could secure financing for the purchase of
theleaserightsin order to ensure Urban Sitesthat there would
continue to be aviable tenant to pay rent well into the future.
Although the circuit court did not ultimately rely upon this
factinitsruling, it indicated during the hearing on the motion
to reconsider that it had considered such evidence:

“One could see a benefit to [Urban
Sites] when we are speaking in terms
of consideration inasmuch as there
was, in my opinion, abenefit to [Urban
Sites] for the defendant to get this
financing that we have spoken about in
the agreement * * *.”

9 45 Urban Sites asserts that it has suffered a detriment in
the loss of land and rent, while Crown Castle, GSA and T—
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Mobile gained a benefit as a result of the agreement. Urban

Sites makes this argument even though it never reduced the
amount of rent charged to Sprint when the reduced site plan
had purportedly reduced the leased areafrom 25 by 50 feet in
the original site plan to 25 by 34 feet. As such, Sprint and its
assignees have always paid the same amount of money of rent
to Urban Site as if the original site plan had always been in
place. Therefore, Urban Sites has not presented any evidence
that it suffered a detriment.

9 46 Further, the cases relied upon by Urban Sites to
support its argument that the 2005 agreement was not avalid
modification of the Sprint lease are distinguishable from this
case. In Ross, a former employee filed a breach of contract
claim against his former employer under the terms of a 1968
employee handbook to which the parties had agreed. Ross
v. May Co., 377 Ill.App.3d 387, 388, 316 Ill.Dec. 732, 880
N.E.2d 210 (2007). The employer claimed that the 1968
handbook had been modified by the disclaimersinserted into
later revised handbooks. Id. at 389, 316 Ill.Dec. 732, 830
N.E.2d 210. The court reviewed the alleged modification of
the employment contract based upon provisionsin therevised
handbooks. 1d. at 388, 316 Ill.Dec. 732, 880 N.E.2d 210.
The court held that the disclaimers in the revised handbooks
did not modify the former employee's employment contract
because he did not receive any consideration. Id. at 389, 316
I11.Dec. 732, 880 N.E.2d 210. Although the employer had
offered the former employee additional benefits such as paid
personal days, disability insurance and a retirement savings
plan, these additional benefits were offered to all employees
and were not part of abargai ned-for exchange with theformer
employee. Id. at 392, 316 I1l.Dec. 732, 880 N.E.2d 210.

147 Similarly, in Doyle, the court also dealt with a situation
where an employer unilaterally changed certain policies for
existing empl oyees by way of an employee handbook. Doyle,
186 IIl.2d at 106, 237 1ll.Dec. 100, 708 N.E.2d 1140. The
plaintiffs were nurses formerly employed by the employer
and had worked for the employer continuously until they were
discharged. I1d. The employer had issued to both its existing
employees and new hires an employee handbook which
contained a number of policies and provisions regarding
employment. 1d. One of the policies at issue set forth factors
used in determining how employeeswould be discharged. Id.
at 10607, 237 111.Dec. 100, 708 N.E.2d 1140. The plaintiffs,
as former employees, sued the employer under theories of
breach of contract and promissory estoppel, claiming that
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they were terminated in violation of the employee handbook.
Id. at 107, 237 Ill.Dec. 100, 708 N.E.2d 1140. The court
held that such unilateral changes did not modify the former
employees employment contracts. Id. at 112-13, 237 I1l.Dec.
100, 708 N.E.2d 1140.

*496 **892 q 48 Unlike the situations in both Ross
and Doyle, this case presents a scenario where there was
a reciproca agreement that was knowingly entered into by
the parties involved. The present case does not involve the
unilateral actions of one party. The 2005 agreement was fully
executed by representatives of both Urban Sites and Sprint.
Urban Sites had an opportunity to read the agreement prior to
signing it and represented that it was bound by the agreement.
Urban Sites cannot now say that it was deceived by its own
negligence in not reading the attached documents.

1 49 Similarly, Chisolm is aso distinguishable from the
instant case, which involved a residentia landlord-tenant
dispute. The tenant aleged that the landlords breached their
continuing legal duty to clear ice and snow from thewalkway,
and sought to recover for injuries sustained as a result of
the landlords' negligence and willful and wanton conduct.
Chisolm v. Sephens, 47 [II.App.3d 999, 1002, 7 Ill.Dec.
795, 365 N.E.2d 80 (1977). The lease in Chisolm did not
contain an express covenant dealing with the landlords' duty
to remove natural accumulations of ice and snow. Id. Unlike
Chisolm, this case is based in contract law, and the express
and unambiguous language of the 2005 agreement—rather
than any implied duties or promises—governed the outcome
of the case.

[38] 150 Urban Sitesalso raisesthe argument that there was
never a meeting of the minds or mutual assent between the
partiesto modify the dimensions of the leased area. However,
Urban Sites has not rai sed agenuineissue of material fact that
the parties had no meeting of the minds with respect to the
agreement.

[39] [40] [41] 151 As agenerd rule, an enforceable
contract must include ameeting of the minds or mutual assent
asto the terms of the contract. Academy Chicago Publishers
v. Cheever, 144 111.2d 24, 30, 161 Ill.Dec. 335, 578 N.E.2d
981 (1991). In order for a contract to come into being there
must be mutual assent between all of the parties. Calo, Inc.
v. AMF Pingpotters, Inc., 31 IIl.App.2d 2, 8, 176 N.E.2d 1
(1961). Generaly, it is the objective manifestation of intent
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Urban Sites of Chicago, LLC v. Crown Castle USA, 2012 IL App (1st) 111880 (2012)

979 N.E.2d 480, 365 Ill.Dec. 876

that controls whether a contract has been formed. Caporale
v. Mar Les, Inc., 656 F.2d 242, 244 (7th Cir.1981). The
subj ective understanding of the partiesisnot required in order
for there to be a meeting of the minds. Steinberg, 69 111.2d at
331, 13 111.Dec. 699, 371 N.E.2d 634.

1 52 For the same reasons expressed previously regarding
Urban Sites modification argument, its argument about
whether there was a meeting of the minds is undercut by the
circuit court's ruling that Urban Sites was estopped based on
its clear representations in the 2005 agreement. Moreover,
Urban Sites assertion that there was no meeting of the
minds between the parties is based on speculation and is not
supported by any evidence in the record. Similarly, Much, as
the manager of Urban Sites, provided no evidentiary support
for thisclaim at the summary judgment stage. In support of its
argument that there was no meeting of the minds, Urban Sites
only refers to Much's affidavit, which was only submitted
in support of its motion to reconsider. As discussed, Much's
affidavit must be disregarded as it was not properly before
the circuit court at the time of its ruling on the motions for
summary judgment.

9 53 Contrary to Urban Sites unsupported claims, the
language from the 2005 agreement showstherewas ameeting
of the minds to increase the leased area to 25 by 50 feet.
The express language of the estoppel certificate in the
2005 agreement demonstrated that the parties intended to

Footnotes
1 Sprint is not a party in this appeal.
Nextel isnot a party in this appeal.

eventually “merged into” T-Mobile.

**893 *497 change the leased area to 25 by 50 fest,
as acknowledged by Much's initials on the attached copies
of the original site plan. By executing the 2005 agreement,
Urban Sites had represented that the attached Sprint lease
contained the entire agreement between landlord and tenant
with respect to the leased property. Thus, uncontroverted
evidence establishes that Urban Sites and Sprint had a
meeting of the minds that the original site plan of 25 by 50
feet would be Sprint's|eased area of the property. Urban Sites
attempt to suggest otherwise is not supported by evidence,
and thus, Urban Sites has not raised a genuine issue of
material fact to survive summary judgment. Therefore, we
hold that the circuit court properly entered summary judgment
in favor of Crown Castle, GSA and T-Mobile, and against
Urban Sites.

9154 For the foregoing reasons, we affirm the judgment of the
circuit court of Cook County.

9155 Affirmed.

Presiding Justice HOFFMAN and Justice ROCHFORD
concurred in the judgment and opinion.

Parallel Citations

2012 IL App (1st) 111880, 979 N.E.2d 480

2
3 It isunclear in the record what entity was the predecessor of T-Mobile. However, the record indicates that T-Mobile's predecessor
4

Some pleadings in the record described Sprint to have assigned its interest in the Sprint lease to both GSA and Crown Castle, as
assignees-successors of the lease, while other pleadings described Crown Castle as an affiliate to assignee-successor GSA. Our
resolution of the issuesin this appeal does not bear upon these discrepancies.

5 Crown Castle, GSA and T-Mobilefiled ajoint brief on appeal.
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