Table of Contents of
A Manual of Style for Contract Drafting (4th ed. 2017),
Marked to Show Changes from the Third Edition

CONTENTS

LISt OF TABIES ..ttt et sttt e st e st e st e e sbee e sabeesbeeesneeesabeeesnneeas XXi
I o) BY=T0 Y o] LT3R XXiii
I o) T ={ U <L XXV
FOIrEWOI . ettt ettt ettt ettt ettt e eat et e eete e e ese et e e et e eaanteeeeennteeeeannreeas XXVii
PrEIACE ettt e b e h e h e st st bt e b e beesbee st e e ateeneens XXixX
INEFOAUCTION .ttt sttt ettt e bt e s bt e sae e satesate et e e beebeenneas XXXiii
CHAPTER 1 The Characteristics of Optimal Contract Language............ccccccoeeevveeeicieeeeciiee e, 1
Contract Language ShoUId B ClEar......cccuuiiieeiiie ettt e et e e e tae e e eeatr e e e esasbeeesennaeeeas 1
Ot AFCRISIMNIS ..ttt ettt e st e e s be e e sab e e sbeesbbeesabeeeneean 1
Omit Problematic TErmMS Of Art......cio ittt 2
Use Standard ENGLISN .....oooeiiii et e e e e et e e e arae s 4
Contract Language ShoUld Be PrECiSe.......uuiiiiiiiieeciiee et e ettt ectee e etee e e e srae e e esnareeeesntaeeessnnaeeean 5
Contract Language Should Omit REAUNAANCY ....oeeeuiiiiieiiieecctiee ettt e e e e aaee s 5
T T o T O Yo o} Y o T =& SR 6
Reject Needless Elaboration ............oocuiiiieiiii ettt 7

Contract Language Shouldn’t Seek to Explain, Tell a Story,

OF PEISUAME ittt ettt e e st e e sbe e e bt e e s bt e sbbeesabeesabaeesabeeesabeesabeesasaeesabaeenssaenas 8
- S S ealc .
Contract Language Should Omit REPEtition .......ccccciiiiiiiiiiiicciie e 9
Contract Language Should Employ Usages Consistently ........cccceeeveiieeieiiiee e 9
CHAPTER 2 The Front of the CONtract.............cocceiiiiiiiii et 11
B L I =P R O UPPRPPRN 11

The INtrOdUCTONY ClaUSE.....uviiiiie ettt e e e e e e e e e st e e e e e e e esennabaeeeeeeeesannrstaneeaaeaaan 13



ZKNoW All Men By TRESE PreSENtS™ ........uoiuccueeeeccieeeeciieeeesiieeeesciaeesesivasesssasaeesensaeesennsees 13

FOIMAt. i e e 13
Reference to the Type of AGreemMEeNt ......cccuviieeciiii i 13
What VErb £0 USE...coueiiiieiieiiieeite ettt sttt ettt st st nees 14
D | OO PPPPPPTP 14
ZBEtWEEN= VEISUS “AMONG™ ...ccteeeeecieeeeeeteeeesteeeesitee e s s tbeeessbaaeesssbaeesessaeesanseeesennsens 18
IdeNtifying the Parties....couuciiii it e s eree e s e 18
The Order Of the Parties ......c.cee it 19
Having a Parent Company Enter into a Contract on Behalf of an Affiliate...................... 19
Parties with @ Limite@d ROIE ...coouiiiiiiieeeeee et 20
Referring 0 Lists Of Parti@S.....ccccuiiie ittt e e aree e e e e e e 20
LT ol g o1 Y= V=T o T o =TS 21
Defined Terms for Party NAmMES. ... ittt e e s ree e e sree e e sebee e e 24
The Defined Term ZThiS AGre@mMENt=............uueeccveeeeeiiieeeeeciteeeeeceeeeesreeeseebeeeseebeeesenares 30
RECITAIS ..ttt ettt ettt e st e e s bt e e bt e e s be e s bt e e sa b e e s bee e s abe e s bt e e anbeesbeeenabeenas 30
(V1o Toru o] o [PPSR PPRPP 30
Giving the Recitals @ HEAdiNG......cccuviii ittt et 32
ENUMEIATION 1ottt et e e e st e e s e e e s s e e s snreeesennees 32
Use SIMPIE NAITatiVe PrOSE ...ccccuviieeciiie ettt ee e et e e e ate e e e e abae e e e abe e e e enreea e enneas 32
What Verb to Use in PUrpose ReCITaAlS ........coeeecuiiiiieiiee ettt 33
Premature Recital References to the Agreement........cccceevcieiiieiiieccciiee e 33
INCOrPOration DY REFEIENCE ....cccueeeieeeeee et e e e e abae e e e aeeas 34
ETIUE AN COMTECE ...ttt st sttt et ettt e n e e nneennees 34
Defined Terms in the RECITAIS ......eovviirieriiiieee e e 35
THE LEAA-IN. ..ttt et b e b e s bt s at e et e e b e e bt e e bt e eae e st e et e e bt e beenreenneas 35
{14V o 112V - U SUUPPRN 35
(0073 Ey Lo [=T =Y o T3 D PP TOUPUPPTOPROt 36
Giving a Heading to the Body of the CoNtract .......cccceeeecuiieeecciiiec et 41

Cover Sheet, Table of Contents, and Index

(o] D I=] HTa Y=Y B =T 1 1 L 42



CHAPTER 3 Categories of Contract LANGUAGE............ccooiuiiiiiiiiiieecieee e ree e e ree e e evee e e 43

PretiminaryGeneral CoNSIAErations . ... iieiiicieee et e e s e e s sbte e e s sbaeeessbeeeeenans 47
USE the Third PEIrSON....c.eieiieiieeeeeee ettt et 47
Use the Active Voice Unless the Passive Voice Is Appropriate......ccccccccceeevccveeeeriieeeennnnee, 48
Throat-Clearing . ..uei i ittt 50
Consolidating Deal POINTS ......ccuiiiiiiiiiiiiiiiiiieie e 51
LangUAEE Of AIEEMENT ... . iiiii ittt ettt e e st e e e st e e s s bte e e s sbteeessbaeeessseeeessseeeasanns 51
Language Of PEIrfOIrMANCE ......coi ittt et e e e ette e e s et e e e e ebaeeeesnbteeeeereaeaeanes 51
Use of “Hereby~ in Language of Performance .......cccvcuieeeiiiiiiicnieec e 52
Problematic USAZES ......uiiiiciiiieiiiiie ettt ettt ettt e st e e e ae e e s s e e e s arae e e s s bee e e s nres 53
Actions That Don’t Work in Language of Performance ........c.cceeceiiiiieeiiiiiiiiieene 54
Indicating Absence of Performance.......ccuuiiiiiiieic e 54
FULUIE PerfOrmanCe.....cc.oo ittt sttt et e s 54
[N BUYINE @Nd SIIINE ..uieiiiiiiiiiiiiiestese e 54
For Performance Of SErviCes ......ouiiuiiiiieiiiiiiiiieiiieeieeeeeseeeeseeesese e 55
Advantages of Granting LANGUAEE .......ccocuviiiieciiiee ettt ettt srae e e e aae e e e eanaee e 55
Language Of OBlIZAtioN ...cciuiiiii et e st e e e e e e e s te e e e sbreeaeanes 57
Language of Obligation Imposed on the Subject of a Sentence........cccceeeecvieeeccreeeeennnee. 57

Language of Obligation Imposed on Someone Other Than

the SUDJECt OF @ SENTENCE ...vii i e e e raaee s 66
Imposing IMpossible ObliIgatioNs...........eeiiciiiiiecee e e e 71
Imposing Obligations to Stop Something from Happening ........ccceveeeiiieeiiiieiiieeieennne, 72
Obligations—Some Related TerminolOgY ......ccuvviivciieii i 72
LangUAgE OFf DISCIELION ..ccciuiiieiciiie ettt ettt e et e e e et e e e e et eeeeebteeeeebbaeeeebteeeesstesaeeseneananes 75
Using “May~ to CoNVEY DiSCretion ........ciiiiiieieiiiiiee ettt et e esree e e sree e e sree e s abee e e e 76
Be Explicit as to Whether Discretion Is Limited .........cccceeeeeiieiieeciiee e e 77
The Ambiguity Inherent in EMay—— ... ONIY= ....ooeeeeeeeee e 78
Using “May~ to Convey POSSIDIlitY.........cooviiiiiiiiiei e 79
B Lo ) {=To 11 ] =< URRR 80
MQAY REQUEST ....oveiiiuiiiiiiiiiiiiiiiiiiiiiiiiiii ittt 80

Don’t Use “At Its Sole Discretion” with “May~
Mayandthe Timingand-Freguencyof Permitted ACHOnRS. ..ot 81



ZHereby Grants—— ... the RIGAT TOX ........cooccuieeeciiee ettt e e bee e e aae e e e 85

When Exercising Discretion Requires CoOOperation .......cccceeveciieeiniiieessiiiieeesciieeeseieeeenn 86
“Using Hereby Waives the Right To to Express DiSCretion ...........ccoceveeeiiiisiisiisieeeeennee, 86
IS ENEIEIEA TO™ ...ttt sttt et ettt st st sttt e b e be e sbe e smeesaneeareens 86
e R o1 Y=o 1 [ = I e ST SPR 87
IS NOt Prohibit@d FIrOM .......cceiiueiiiiiiiiiiisiiiiiiiiieeeees s 89
Language Of Prohibition ........uiii it e e e beeeesean 89
ESAGI NOT= ..ottt ettt sttt ettt e s be e s bt e satesabesabeebeenbeenbeenaeas 89
ZDON T USE MAY NOT ..ottt ecte e et estee e et e e s tte e e e e bbae e s eabaeeeenbaeesanbaeeeenarees 90
ZIS NOL ENLIIEA TOZ ...ttt ettt ettt sttt ettt st e st e sab e sabe e sbaeesabeesneeas 90
DON'T USE ZSAAI RESIQIN~ .......oooeeeeeeeeee ettt ettt e et e e et e e e e abae e e enbae e s enees 91
Don’t Use Hereby Waives the Right To to Express Prohibition ..........c.ccecceeveiiiiniennneee 91
Other SUDOPLIMAl USAZES ..ccouviiiiiiiiee ettt ettt et e e et e e e sbae e e s sbeaeeenaes 92
COllECLIVE NOUNS ...ttt ettt b e st st sttt e be e beesbe e saeesateenreens 92
INOE SAQT ..ottt 93

Prohibition by Way of an Exception to Language of

Discretion or ObliatioN .........ciii i e e e e e e e anes 93

oL T3 [T @e T o [ o o 3SR 96
CONAItIONAI CIAUSES ....c..veerieieeieese ettt ettt st re e sre e s sneereens 97
Language of Policy Used to Express CoNditioNns.........ccueeeeeiieeieciiieeceeiiee e et 103
Language of Obligation Used to Express Conditions .........cccceeveiieeiiiiieeecscieeeecieee e 104
A Condition Doesn’t Make Sense If It Can Be 18N0red.......cccceevueeiseeeiciieiiiiiiieeieeeneen 105
A Condition Might Not Be the Only Condition.......ccoeeeieeiiiiiiiiiiiiiiiiieieeeieeseeeen 106

YTV Y-l o}l DL Tol - - o [ SR 106
Statements of Fact—Using “Represents and Warrants=.............ccccoeeeeecveeeeeciveeesecvennn 107
Statements of Fact—Using States and Addressing Remedies Directly..........coeeeeeeee... 113
Statements of Fact—AREIrNatives TO .....ccciiviiieerieree e 116



Statements of Fact—Some Related Terminology.......cccccveeeeiiieeecciiee e 116

ACKNOWIEAGMENTS.....eiiii ittt s e e e s be e e e s abee e e ssbeeeesnres 116
FepoanzeelBelial
Y g Y=dUF= Y=oy il [ a1 =T 0 4 o) o U 117
Language of ReECOMMENAtION ......iiiiiiiiiiicee e e e s sre e e e s sareeee s 119
ZShall~ and “May“ in Restrictive Relative ClaUSES ..........ceicciiiieeiiiee et 120
USE OF SAQI e 120
USE OF MAY ettt 121
Not a Category of Contract Language: ASSUMPLIONS ...eeieeiieiiiiiiiiiiiiiiiieeesiesecseieeecen 121
Selecting Which Category of Contract Language to USE ......ccccveveeeeeeeeiciiiniieeeeeeeeecirreeee e e e e 122
AMEeNdiNg @ CONErACE veevuriisiieiiiiiieiee sttt 122
GIVING NOTICO ...ttt 122
Unreasonably Withholding CoONSeNt .......eeeueeiiiiiiiiiiiiiisieieeee s 123
Stating How a Court Is to Conduct Itself......ceeveeriiiiiiiiiiiiiiiiieiiiieeeeece 123
Arbitration ProViSiON .....oeceeesiiiiiiiiiieiesesese e 125
CHAPTER QA LAYOUL ...t e e e e e e e e e e e e e e e e e e e e aeeeeas 127
The MSCD Enumeration SCheMES......uuiueiiiiiiiiiiiiiiseese et 127
The Components of the Body of the Contract........cccccuveiiiiiiiiiiiiiiiiiiiiieisiiieieeeeen 127
ATTICIES ettt sttt ettt e b e s bt she e st et e e be e b e saeeeaee e 127
SECLIONS ...ttt 130
SUDSECLIONS ..ttt sttt ettt e bt e bt e sae e st e sabe et e e beebeenneas 131
ENUMErated ClAUSES ...cocuiieiiiiietieeee ettt ettt st sttt be e st st e saeeete e 132
The MSCD First-Line-Indent Enumeration Scheme .......ccccooveeiiiriiiicneneeeeeee 136
The MSCD Hanging-Indent Enumeration Scheme .......cccocveeiieiiieiiiiiiiiiiiicieecsee 137
Adopting an MSCD ENUMEration SCHEIME .....u.iiiiiiiiiiiiiiiieieiiiiiiiieeeeeeeersennnseeeeeeessnnnnnnans 138
Don’t Make Blocks of Text Too Long or TOO Short ........coociveeiiiiiieiccieee e 138
Using @ TWO-Column FOrMAL ........uuiiiiiiii ettt e e e e erree e e e e e e e e anrrae e e e e e e eeannes 140
Arranging Provisions in the Body of the Contract.........cccccueeiiiiiiiiicciiic e 141
DAY o o 1P PP 142
ClASSITICATION c..eeiiieeee ettt et ettt e b e st st st et be e b e nbeas 142
B U INIC . s ann 142



Frontloading and BaCKENAING ........eeeiiiiiiiiciiie ettt e e e e saae e e e saaae e e s sataeeeenanaeee s 143

CrOSS-RETEIENCES ...neeeieeiie ittt ettt ettt e st e e e st e st e s s bte e s beeesabeesabeesbeeesabeeesnneanns 144
FUNCLION (it 144
LYo o [T o = SRS 145
U T o T - | 1o V-SSP UPR 146

HEaders and FOOLEIS. ..ccuuiiiiiieeieeee ettt ettt st sttt sbeesbe e st e saneeeeens 147
Yo do I N TU 0 0] o 1= U PP 147
Other INfOrmMatioN......oo.ei ittt e e s 148

CHAPTER 5 The Back of the Contract.............c.coociiiiiiiiiiiiieeeeeee e 149

The CONCIUAING ClaUSE ..eeiiiiiiii ettt e e e e st e e et e e e st a e e e sabaeeessnbaeeeensaeeesnnsseeean 149
The Two Kinds of Concluding ClaUSe .......cccueeeiieiiie it e 149
Use “Signing“Rather+han— Instead of Executing and Delivering=...........cccccccccouueeennen. 150
WhiICh TENSE 10 USE ...ttt st sttt e be e s s 151
Using an “As Of~ Date in the Concluding Clause........ccceeeeciieeiiciiee e 151
Traditional CoNClUAiNg ClaUSES .....cccivviiiiieiiie et e e e bee e e 152
Avoiding Signature-Page MiX-UPS.........ccccieieiiiiieeeciieeeecciee e eecree e e eree e e tee e e atee e e areas 153

The SIBNATUIE BIOCKS .. .vviiiiiiiiie ittt ettt e e e e e e e e et e e e sabb e e e eranaeeeentaeeesnnsaeeenn 153
FOIMAT. it 153
Read before SiQning ........cceceeeeeiiiiiiiiiiiiiiiiieeseiieeeee e 155
Dealing With Undated SiSNatUres ......uuuueuuiiiiieiiiiiueeieeeeerersunssssesseereessssseseeeeeressssssesseees 156
Parties With LImited ROIES........cocuiiiiiieiete ettt 156
SIS AN DEEUS ...ttt 156
WitNESSING SIZNATUIES..ciiiii ittt ettt e e e s e s brre e e e e e s s s ssnbaaeeeeeesssssssenaees 159
NOTArIZING SIGNATUIES ...ceeeeeieeeeeeeeeeeee et e e e e e e e e eeee e e e e s eeeseseeeeeseaeernnes 159
Signing a Contract ElectroniCally........coociiiiieiiie e 159
Having Legal CoOUNSEI SIZN...cciii ettt e e e e s cbeee e e e e e e e e anrraee e e e e e eennnes 160

1010 0 11 =1 | (TP TSP 160

Blank Space After the Body of the CONtract .......cc.eeveeciieiiciiiieecceee et e 160

Giving the Signature Page an ldentifying NOtation...........cccooociiiieciiie i 161

ATEACIMENTS ...ttt st b e b b st et et r e r e s aeesaee e 161
Kinds Of AttaChMENTS......eoiuiiiiieeeee e e 161



Placement of ATEACHMENTS ....oovvviiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeee ettt ee e e eeeseeeeeaees 161

References to AttaChMENTS .....cc.eii i e 162
Enumerating AttachmeENtS......cociiii i e e e e e e e 162
EXIDIES .ttt 163
Yol =To [ L= TPV TOPPTUPRO 163
Attachments as Part 0f @ CONEract......coceeveeiieiierieeee e e 165
Virtual AtEaChMENTS ...co it e s s 165
CHAPTER 6 Defined TEIMS .......cooiuiiiiiiieiiee ettt ettt et e st e e st e s e s sbee e sbeeesneeeas 167
VT o To TP PP PP PP PP PP PPPPPPPPPPPRPPPRE 167
The Nature of Defined TEIMS ..o...ii ittt sab e s esbee e sabeeesaeeas 167
Abbreviations as Defined TermMS . ...ueueeiiiiiiiiiieseese e 168
Selecting DefiNed TEIMS ...vii it e e e st e e e e sab e e e e esabee e s ssnbeeeeenres 168
Circular DefinitioNS. ...ees s ieii it 169
Overlapping DefinitioNs coo.ueieeiiiiiiisese e 170
TYPES OF DEFINITIONS 1. e e e st r e e s rba e e e ssnbaeeeennsaeeean 170
AUutoNOMOUS DefiNitiONS ....coviiiiiiieieee et s 170
Integrated DefinitioNS . .....occiei i e e 174
Which Type of Definition 10 USE......ccuuiiiiciiiee ettt ettt et e et e e e e ate e e e e bee e e e enreeeeeans 178
The Definition SECTION. ....ci ittt st sb e b e st e saeeeeeens 178
Versus Defining Terms ON Site......ciicuiiiiiiiiieeciiiee ettt e e sree e e abee e e 178
Where to Place the Definition SeCtion........ccceeiiiiiiiiiiiieeet e 179
The Two-Column Definition SECION ........coveiriiiiirieeeeeeeeec e 180
Cross-References to DefinitioNS........coviiiiiriiiieeeeece e 180
The Index Of DefiNitioNS ...cc.ceiiiii et 180
Referring to the Definition SECHION .......ccoociiie i 181
If a Defined Term Is Used Before It Is Defined........cccooeeiieiiiiiiiiiiiieeeeeeeeeeeeiee 181
Use Defined Terms EffiCiently .........ooouiii et 182
Looking to Dictionaries for Definitions .........ccccueeviiiiiiiiiiiiisiiisiieiiieeseeeeesee s 183
CHAPTER 7 Sources of Uncertainty-Uncertain Meaning in Contract Language......................... 185
F Y20 o] 1= A PRSP 185



Lot | N0 ] o 1= T A SRS 186

Antecedent AMDISUILY ...oocuiiiiiiiie et e e e s e e e s e e s e ares 187
E .
Contract-Reference AMBIGUILY ..cceeveiiiiiiiiiiiiiiiiiiiiiieieecseseeceee 188
Failure to Be Sufficiently SPECIfiC.....oueeisreeiniiiiiiiisiiiiiiiiesseeseeceeseee e 189
VIS TAKE . e 190
(600} 01 {1 ot APPSO PP P PP URPRTPRPO 190
Failure to AdAress @n ISSUE ......c..eiiiiieiieeiiie ettt et et e st sab e sr e s nee e sabeesneeas 190
VB UBNESS it a e e 191
Limiting the Risk iN VagUENESS.....eciueiiiiiiiiiiiiiiiiesieeste sttt 191
Gradations Of VagUENESS ....ueeiueiiiiieiiieiiieie ettt 192
BIUITEd BOUNGAIIES oottt ettt s e 192
CHAPTER 8 “Reasonable Efforts=and Its Variants................ccccoooveeeiiiiieiiiieiei e 193
Confusion over Efforts (and ENA@AVOUIS) .......eceiieeisiiiieiiiiiiiiieieieeseesesesseeee 193
The Function of “Efferts“PRrevisiens
The-Spectrum-of=Efforts” StaNAards .........ccuiiiieciiie e eanaee e 193
What-the-Different—=A Variety of Efforts™ Standards ........ccccveeiiiieieiiiieeeiiiiieeciiieeeesiieeeesieeeen 194
What People Think Efforts Standards M@an ...........cccceeieiiiiiiiiiiiiiiiiiiiiiiiiicicicecce 195
FheSemanties-of“What Efforts Standards Actually Mean........ccoeeiiiiiiiiiiiiisiiiiiiiiieiee 195
Best Efforts“and—ReasonableEfforts”
Fhe-Semantics-ofF“Al- Is Not More Onerous Than Reasonable Efforts=........................ 195
All Doesn’t Affect M@aNINg ...cueeuuiiisieiiiiiiiieiieseeseeeeesee st 198
Commercially Doesn’t Affect Meaning .......ccueeiueeiiiiiiiiiiiiiieeisiiese s 198
Reasonable Efforts Doesn’t Require Moderation ..........eecueeseesieiiiiiiiiiiiiisiesieee 198
Caselaw and the UCC on the Meaning of Different Efforts Standards .........cccccecvvieviiiiisiineneee, 198
ULS. CSEIAW ...ttt ettt sttt et b e he e st steete e 199
ENGliSh CaS@IaW  eeueieiiiiiiiiiiiieiiie it 204
Canadian CaSelaW .io..eiueiiiiiiiiiiiii e 205
Other CaSEIAW ... ettt et ettt et sttt beenbeesbeas 205
Misleading Commentary on Caselaw .........cccoueiuiiiiiiiiiiiiiiiiiiieeeseesecsecsece e 206
The Uniform Commercial Code........oovuiiiiiriiniiiienieereeseesee sttt 206



Enforceability-of“How to Draft Efforts~ ProviSioNs ..........ccccueeeiiiiuiesiiiieeeeiiieeesiieeeesiieee e 207

Determining-Whethera-Rarbyr-Has-MadeWhenever Possible, Be Precise Instead of Vague207
Use Only Reasona@ble Efforts.......c..uiucuueiiieiisiiieiie e eiiiee e eeiee et eeeiaea e eeieeeeasieeeeenanees 207
Standard-Consider Using Reasonable Efforts Instead of Reasonable Endeavours ......... 208
Set Standards for Measuring Performance ........cooccueeeieeveeieiciiiiicieeeeeeeeee e 208
c __ :
Narrowly-DirectedEliminate Clutter and INCONSIStENCY ..oivvveeiiiiiiieiiiiiee e 209
Don’t Use More than One Efforts Standard in @ Contract........cccceeeeeeeeeeeiceeeeiiieeennee, 210
Defining What“Reasonable Effors” Meaans
The o Definiti
Capee-Ds
Fhe-Weording-of“Reasonable EffortsRroiSHonS ... e iiiiee e ceiiee e ceiieeeeeiee e eeieee e e 210
CHAPTER 9 Material~ and “Material Adverse Change=.................cccccoovueeeseveseesiieseeseeeeaannnee, 213
Y Lo [ =1 g 1o ST 213
VABUBNESS et e e e e e e e e eeeeeeaeeeens 213
A SoUICe Of AMDIGUILY .oooceiiieeeeie et e et e e e e e e abe e e e e abee e e enres 214
HOW ZMALerial= 1S USEM .....uveeeiiiiiee ettt s ee e e tee e s s e e e sree e s e sbee e e enrees 214
AVOIING AN D ZUITY et tttutneetetieitttuteeeeeeettuunssessseeeeeesessssssssesesessnsssssssseesssssnnsssssesesssssnnsnsans 215
DEFfINING EIMIGLEIIQI= ...t e et e e e e tte e e e bte e e e bae e e e abeee e enres 216
YsinglLimiting Qualifications Relating to Significance ........cooceeevieeiiiiiiiiiiiiiiieen 217
EasiePeoeetien
IWhich NOUN £0 MO .iiiiiiiiiitsiieiiiiiiieesseeeeettuesessseseeeessssnnsssseeseeesssssssssseeeesessnnssssesseees 218
Material AQVErse CRONGEZ ...........cccuueeeieceie ettt eetee et e e ete e e see e e s sbee e e e s bee e e esabeeesssnbeeeeennsees 219
Using MACMaterial Adverse CRONQE .........cccccuuuueieiiiiiiciiiiieeeeesiiiiiiseeeessssesesseeeeseeaannnens 219
Defining MACMaterial Adverse CAGNQE .........ooccueeeeeeeeieiiiieeeeeeeee e 226
CHARTERCHAPTER 10— References t0 TiMe .........cooiiiiiiiiiiiec e cciieee e e eeiieeeesiieeeeeainneea 239
DAL ittt ettt ettt ettt et e e e e e 239
FOMMIAt . ettt e e e e e s e 239
DAt aNA DAY weovuiiiiiiiiiiieiiiieeeee ettt 240
THE DALE TAGL IS ..vveeeieeee ittt ettt e e eet e e eee e e esteeeesaseeeeeasaeeeeaseeeeennsees 240




The DALe NOTIfIOU ..ottt ettt ettt ettt ettt ettt et eeeeeeeeeeeeeeesesssesseseesennnenees 241

POINES 1N TIMI ettt 241
Fhe-Prepositions Used to Refer t0 @ Day ..cc.eeueeiieiieiiiiiiiiiiiiiieciccsescseec 241
When in a Given-Day a Point in TimMe OCCUIS.......cuuiiiiiiiiiiiieiiiiececeecies 243
: . )
SpeeifyingStating the TiMe of DAy .ot 243
FreZoans
Prepositions to Use to Refer to Occurrence of an Event.......ccceeeeeiseeiiieiiiiiiisieesieeee, 246
Periods OF TIME ..eoiieiieiieee ettt et b e s bt e st e st e et e b e sbeesbeesaeesaneenneens 247
Forward-Rurnirglooking Periods of Time....c.oueeeiiiiiiiiiiiiiiiiicecccsc 247
Backward-Looking Periods of TimMe.......oueeiueeiiiiiiiiiiiiiiiieieeeeseeesesesee e 247
Backward-RunningPeriods-ofDon’t Use Confusing Points in TiMe.....ccccccccieececcieeeeneee, 248
DON'T USE ZWIERINZ ...ttt sttt s s e e 248
Which Unit of TIMe t0 USE.....coiiiiiiiiiiieeieeeeeecee et 249
0Ne Year Nd @ DAY .....ccceeveiiiiiiiiiiiiiiiiiiieee e 250
Using “On“ to Denote a Day-Long Period of TIMe....ccccceeveiieiiiciiee e 250
: it Ralati Pesi ey
Using a Time of Day for the End of a Period of Time.....ccooeveeiiiiiiiisiciiiiiiiece 250

Confusion Resulting from Referring to a Point in Time

Instead of @ Period iN TIME ..cc.eeieiiiisiiiieiieieie e 251
DUring the PeriOqd ......occueeieeiiiiiiiiiiiiiiiiiese ettt 251
Will Have Plus @ Period Of TiMe ..cccueeieeiiieiiiiiiiiisieeiieeseesee s 251
Apportioning Quantities perPer Unit of TIMe.......ccocciiii ittt 252
The Possible Meanings of Certain Units of TIMe ......cccceviveiieiiiciee e 252
Handling Short PEIIOAS ......uveeeiiieee ettt e e et e e e e e e 253
Apportioning UNits Of TIME....cccuiiiieiie ettt et e 253
Other Standards for Speed, Frequency, and DUration ........c..cceoeeieiiiiniiiiiiiiiiiiiiiecseceen 254
Promptly, IMMediQtely.........cocuuiiseiiiiiiiiiiiiiiiiiiiiieeiiieieeeeesee e 254
ATANY TIME@ .uvviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii ittt e e 257
From Time to Time and On One or More OCCASIONS ......cccveeseeiseeiieiiiiiiiiiieeceene 257
AL AITTIMIOS ittt se e s e 258
SO LONG AS c.eviiiiiiiiiiiiiiiiiiiiiiiiii ittt e 259




[al=d e Yo [Tole] || A 259

Avoiding Confusion by Adding a Time COMPONENT ...veeiieeeiiiiiiiiiiiieiiieseieesee e 259
CHAPTER 11 Ambiguity of the Part Versus the Whole...................ccccoooviiiiiiiiiiiiiiiiice 261
Whether Singular Means PIUral......eeeeueeiiieiiiiiiieisiiesee sttt 261
The ROIE Of ANY ittt 262
A Balanced APProach . ...ecceeieeiiiiiieieese 263
PIUFAT INOUNS ettt s st e e s 263
Subject Ambiguity
Direct-0Object AMDISUILY ...ccveii it e e e sree e e bee e e e 264
Subject-and-Direct-Object AMDIGUILY .......cvvivciiiiiccie e 265
ZANGZ e e b bt bt a ettt e bt e bt e e bt e et e s bt e bt e be e bt e abeesaeeeareeteen 265
Subject-Ambiguity
Direct-0bieet AMDIGUITY....ccvii e et et 265
Direct-Object AMDBIGUILY ..ccueiiiiiiiisieiieieeiei e 266
Subject-and-Direct-Object AMBDIGUILY .......cviivciiiiice e 267
YT o (Y L= o o Y o o = YT U PR 267
Ambiguity of Direct Object Plus Objects of Preposition ..........cccccvvveeeeieiiicciiiieeeee e, 268
The Effect Of AdJECHIVES ..oouveeii e 268
ZEvery X and YZand ZEQCHh X QNG Y= ... ettt et 270
Adding CoNtiNGENCY 10 ZANGZ .....ooe ittt e e e e e s e e e e e abae e e e naes 270
D ettt ettt be bt e bt e eh et ea et e a bt e bt e bt e eh e e eate e bt e bt e bt e bt e abeesaeeeateeteen 271
2 F 1ol =0 o YU T o RSP 271
FAX Y o] o] 1T=To X do N 6e] oY { - o1 &S PSPPI 272
When One of a Series Linked by Or Is Modified by a Conditional Clause....................... 274
PIUFAE INOUNS ...ttt sttt re e s saneeneens 276
The Effect Of AdJECHIVES ..oouvveei e 277
YT 0 TSRS 279
FANG A s OF ettt ettt sttt e h e b et s e et b e bt s b e e st eneen 279
“Using And Instead of Or, and Vice Versa........oceueeeiiiiiiiiiiiiiiiiiisiesee s 281
Every;"=, EQCh;=, All, @NA ZANYZ ...ttt ettt e e e e e e et te e e e e e e e e btaa e e e e e e e s snabeaaeeaeeeanannnes 281
F N O 1Y I A8 [« V2SRRI 283



2 F 1ol =44 o YU T o SRS 284

The Third CirCUIt’s ANAIYSIS ..ueiiiiciieii ittt s e e e s sbee e e s ares 284
What Are the Possible MEANINGS? .......cccccuiiieeiiiiie ettt e s rr e e e aae e e 285
Is CUNA’s Meaning REasonable? ..........coooiiiiiiiiie ettt 286
Is Meyer’s Meaning REasonable? .........cui it 286
Mixing Analyses of Different Meanings ........ceiivviieieciiie et 287
Practical CoNSIAEratioNS. ......c.ueiiiiiieiieeiee ettt ettt e st e e s e e sbeesbeeesabeeeneeas 288
THE RISKS ..ttt ettt ettt ettt e st e e st e e st e e s be e e sabeesabaeesneeesbeeesareenares 288
Whether to Eliminate Alternative Meanings ........cccccueeeeeiieeeeiiieee e eeciee e evee e e 288
Drafting to Avoid Alternative Meanings .......ccccccveviiiviiii i 290
CHAPTER 12 Syntactic AMbDIgUILY .........ccooiiiiiiiiicee e e e 291
IMLOTITIEIS 1.ttt ettt e st e s bt e sttt e s abe e s bt e e sabeesabeeesabeesabeesbaeesabeesnnseas 291
Modifiers Preceding or Trailing TWo or More NOUNS .......ccceeeveiieeeeciiee et 291
Modifiers Occurring Betweerbetween Two or More NOUNS .......ccccccveeeeeiieeeecveee e, 294
Yo [T g aT=41 1Y, (oo 13 =Y U 295
Modifiers of Uncertain LENGTN .......cooviiiiiee et 295
PoOrly Placed MOGITIEIS ...cueveei et e e e 296
Opening and CloSing MOAITIEIS.........ueii e eaae e 296
Closing Modifiers with Offsetting CommMas .........ccccvieeeiiiiieeciiee et 298
ETRAEZ QN ZWRICRZ ..ottt ettt st r e b e s b e saeesaneereens 300
2 F 1ol =0 o YU T o RSP 300
CUMTENT USSR - e 300
RECOMMENAATION. ...ttt 301
The Srial COMIMA ...ciiiiiiiiiie ettt b ettt et e b e s bt e s bt e s ae e sate et e ebe e bt e sbeesaeesaneeateens 302
Inadvertent Combined EI@MENTS.......c.coiiiiiiriiiieiiee e 302
TaF=To V2T (=T oYY o] o Jo XY o o 1SRRI 302
Inadvertent Object Of PreposSition .....eeeeeeseeisiiiiieeiiiiiieiecee e 303
Staying Out Of TroUbIe ...cueeueiiiiiiiiiiiicecccsc e 304
Avoiding Syntactic Ambiguity by ReStructuring.......c.ceeiieeiisiiiiiiiiiiiiiiiesiiseeseseeseeen 304

12



CHAPTER 13 Selected USQGES...........cooiiiiiiiiiciiie e cciee ettt eete e rtte e s e stae e e satae e e e satee e s e eabaeeeeeanees 307

ZACLION OF PrOCEEAING=.........eveeieeeiieieeeeteeeesette e st ee s et e e s st e e e s satae e e ssbaeeesssbaeeessssaeesenssaeeesnnsseeenn 307
ZACHVOIY oottt st se e 307
ACLUG], ACLUQIIY oot 307
Affirmatively, AffirmMQtiVe.............cocoouiieiiiiiiiiiiiiiiiiiiiiiiteseescee e 308
AHONGE it 309
AlSO, IN AQAIEION .o 309
AMONG OtNEI TAINGS wooveeiaieiiiiiiiiiiieeiee sttt s et se e 309
AMONGSt, WHRIIST oottt 310
YT L= Yo T AR R 310
YY1 Lo 1 Y L=T=2 1 o USSR 310
ZANYONC e 311
Yoo ) [ole ] o] =P S 311

YT o [ole ] o (2 S [V N o U o PSPPSR 311

The Verb ZTo BeZ Plus ZAPPLICADIE™ ...ttt e 312

R Voo [ale | o) =PSRN 312
ZAriSing OUt Of OF RelOtiNG TO .....uveeieeiiie et eciee ettt e ettt e s sae e e s atae e e ssbs e e e s sabaeeessbaeeesnnsseees 312

T g o] [Tor= 14 oY o F-J SRR 312

AN AIRErnative APProach.......cocciiiiiiiiiieeeciee et e e e s e e e rbee e e ares 313
ZAS AM@NOEU oo 314
ZAS CONSIAOIALION™ ......cooueieieeeeee ettt ettt ettt e b e s he e st s bt et e e beesbeesbeesaeesatesateens 315
ZAs Liquidated Damages and Not ASAS G PENGILY= ..........ooecuveeeeciiie et ecree e saee e ssaaeee s 316
ZAS TN CASE MOY BE~.........eeeeeeeeeee et e ettt e e et e e e ettt e e e e ata e e e e ataee e e ataeeeeaataeeeeassaeeesssaeeeennssneaan 317
ZAL LeaSt ONE OF X ANA Y oooiieiiiiiiiiiiiiiieseeeeettttuseeesseseettssnssssessseessssssssssesessssssssnsssesesssssnnssssesesees 318

TE COUIT S ANAIY SIS e uuutitiitiuutttseetetettteusesseeeeseesnsnsnseseeeessssnnsssseeseeesssssssssseeeesessnnssnsssesees 318

(O o TS = PP P PP PP PP P PP TPPPPPT 319

ReCOMMENATION. ..eitiiiiiiiiitii et 320
ATEOINZ ...ttt et ettt et e sttt e s a et e s bt e e be e e s R et e Rt e e s R e e e be e e e re e e be e e a e e e s reeennreeeanes 321
RN o) Lo [ Tole ] RPN 322
ZBasis~ (INCIUAING ZTTMEIYEY) ettt ettt ettt e e et e e tae e et e e e eba e e s abe e s beeesabeesabeeebaeesabeeeseean 322
ZBECAUSEX ...ttt ettt ettt ettt e sttt e bt e e bt e s bt e e st e e sat e e e be e e ea b e e e be e e R ee e s be e e enneesaree e reeesareeeneean 323



S 1Y O OO PSP P PP PP P PP PP PP PP PP PP PP PP P P PP P PP P PP PP PP PP PP PP PP PP PP PP P PP PP PP PP PP PO PP PP PP PP P PP PP PP PP PP PP PPPPPPPPPPPPPPPT 323

Between OF AMONG........cciiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii ittt ettt et e st e e e e e 324
BOOKS QNG RECOITASY ..o 324
BUY~, PUICAGSE ...ttt e et e e et e e et e e aasse e e e assseeeansseeeansseeesansseeeeansseeasannseeass 325
S Lo 1 SRS 325
ZCOIEAIN ..ottt ettt e b e bt s bt s a et st e bt e bt e bt e e ae e st et e e be e bt e sbeesaeeeareereen 326
e 0= 1] SRR 326
ZChange in Controle+=, ChaNge Of CONLIOI2 ........couccuueiieiciiiieecieeeectee e eetee e e e ssrae e e ssaaeee s 326
ZCIOSING ettt 326
GErUNIal NOUN .eeeitieiee ittt se et se e 327
Other FOMMS ettt 327
Making the Right ChOICE ....uiiuiiiiiiiiiieieieie e 327
COGNUZANT ettt ettt ettt ettt 328
(00) 1] L= 11 1Y 2SRRI 328
ZCOMPIELE ANA ACCUIGLEZ.......eoeeeieeeeeeteee ettt e ettt e e et e e sttt e e e st ta e e e sataeeessatseeesasaeeeessaeeesnnsseaean 329
ZCONSEQUENLIAI DAMAGES™ .......ccceveeeeeieee et ectee ettt e e st e e e e ae e e e atae e e saatseeessnsaeeesassaeeesnnsseeean 330
ZTEIMINOIOY ettt 330
PrOBIEMS cuee et 331
AIEEINATIVES et 331
LOSE PrOfitS .eevueestiiiiiisiese s 332
CONLINUOUSIY, CONEINMUOUS ...eeeiiiiiiiieeeeeeeeieiutesesseeesesussssesesssessssnssssessssssannsssssessessssssssssssseessanes 333
CONEFACEUI™ ...ttt e b e s h et sttt et e bt e sae e satesabeebeebeenneas 334
ZCOSES ANA EXPONSES™ .....coe et eeiieeeeeeieeee e et te e ettt e e e e satae e s sastaeeeesstaeeesastaeeesssaeeessnsaeeesassaeeesnnsseeenn 334
ZCOUPIEd WIth QN INEEIEST- ...ttt et e e e e e e e tae e e s eata e e e e aaaeeesntaeeeennsaeeean 335
ZCUMNINE Breach cueeeieiiiiiiiee e 336
GNOTAIIY ittt ittt ettt ettt e e e e eeeeeuaas e eeeeettbeana e e eeebbabann e seesetsbannnnsesesesannnnnnans 336
AMENADIE 10 CUIE ..ottt 337
DBOMIZ ...ttt ettt e h e E e e s b et e st e e s Re e e e R ee e s beeeenreesreeeraeesreeenneeen 337
Making a Release AUtOMALIC ..oiiuueii it e e 338
e D e 1V USRS 338
ZDefault or EVent Of DefOuUlt™...........cuueeeiecieeiieiee ettt e estee e e etae e e e saae e e sbae e e 338

14



ZHas Occurred and IS CONINUING=............cccouueeeeciieeeeeiieeeeeciee e eeceee e esee e e e steee e e ebaeeeenases 339

EDII@CEIY oottt se e 340
DUSCIGIMZ ...ttt ettt s bt s et st et e e s b e sb e e saeesat e st e e b e e beebeennees 340
ZDUE OF 10 BECOME DUB™ ...ttt ettt ettt et ettt sttt e b e b e sbee st e saneeaneens 341
D 7 USSR 341
EDUIING ... EMPIOYMENTE ...ttt e e et e e e st e e e e eae e e s bt e e e s ta e e e eataeeesnsaneean 342
ZDuring the Term of THiS AQre@mMENtZ ...........uuiiecuieeieiiieeeecieeessteeessteesssrreesssraeessssraeeessnsaeees 342
Lo P P OO PP PP PP PP PPPPPPT 343
ZEspecially~, Particularly, [N PQrtiCUlQr..........c....cceueeiiiiieiiiiiiieeiiiie e siieeeeeieeeesssiseeeessaeeesaneeeeas 343
(o P P PP PP PP PP PP PP PPPPPPT 344
EES@Q. wiiiiuiiiiiiiiiiiiiiiiii it e 344
EXECULE QNGO DOIIVEI™ ..ottt ettt et be e s be e st st st b e beenbeenbeas 345
ZFQUIS TO ettt s et s s se e 346
FQUIEASUIY .o 347
0 PRSP 347
ZFIXOA FEO™ ..ottt ettt et ettt ettt et e sttt e s ab e e st e e s bt e e s a b e e s abe e e aabe e s beeesabeesabeeebeeesabeeebrean 348
ZFor ARYANY ReASON OF NO REASON™ ..........cccuueeeecieeeeeeieeeeeiteeeeestaeeeestaeessssseeesesaeaesassaeeesnnsaeeenn 348
e oYl do Ty o o = USSR 349
ZFOIrMQAI e, FOIMQIIY=......ooooneeeeeeeeeeee ettt e et e e et e e e tte e e s bt e e e e abaeeeestaeeeennsaneann 349
ZFOIrM GNA SUDSEANCEZ ..ottt ettt sttt et he e sat e st st et e beesbeesbeesaeesateenteens 350
ZFOr the AvOidance Of DOUDT™ ..........coccuvee it eeceee ettt e et e s e e st e e s saaa e e e e ssaeeeesnbaeesssnsaeees 350
ZFraud® and “Intentional Misrepresentation=...........cccoeeeeiiiieeeeciieeeeceee e eeree e e e e e e erae e e eeaaaeee s 352
ZFrom the Beginning Of TiMeZ.........ccoccueeeieciieeeecieeeeeceeeessteeeessttaeeeseataeesssssseeessasaeeessssaeeesnnsseees 353
EFUNETIME ettt st st st et e bt e bt e s e e st s n e bt e beesreesmeesaneenneens 353
LGUAraNTEE R, GUOITNTY  .......ooeeeeeeeeeeeteeeeecieeeeeeeeeeeeteeeesstaeeeeestaeeasassaesesassaeeesassaneesnnssneans 353
ZGuarantee{the (The Verb) as Term Of Alt.....cccuviiioiieee et cerreeeeerre e esrae e e eeaareee s 354
ZGUAIANTEES TGO ...ttt sttt et e e st s bt e s st e e s be e e saseesaneesbeeesareesneean 355
ZHere-2- and ZTREre—- WOIAS........cccuiiiieeeeeecciiieee e e e eecctree e e e e s e e s srbrae e e e e e s e s s anbtaeeeeeessannssrenneaaesean 355
ZIn Accordance With“ane—=, ACCOIAING TOZ.......ccuuueieeiieeeeieieeesireeeeereeesstreeeestaeessssraeeessnsseeas 356
ZINCIUAINGZaRE", INCIUAES™ ...ttt e e e e e et e e e e e e e e s aabe e e e e e e e s esanaraeeeaaaeean 356

A SoUrce Of UNCEIMAINTY .cuuviiiiciiie et et e e s e e e e ee e e e nres 356

15



AN UNNEIPTUI FiXovriiiiiiiie ettt e st e e e e e s e ba e e e s abe e e e e nbaeeeennes 357

AVOIdING UNCEMTAINTY .oeiiiiiiiiieie ettt e e re e e e s abe e e e s sbee e s e nabes 359
Putting the General Word at the ENd-..........ooooviiiiiiciii e 360
Commentary in Favor of But NOt Limited TO ........ccceoueieeieeisiiiiiiiiiiiiiiicieeee 360
Related Problematic USages- .....cuuiiiiiiiiiiiiee ettt stee e e e et 361
ZINCOrPOrated DY REfEIrENCE=...........ococeeeeeeeeieeeeeceeeeecte e e e e e e e sae e e e aae e e s bt e e e e taeeeesssaeeesnnsaneean 362
ZIndefinitely“are=, PerpetUQIlY=............cuucuuiiieiiieiieeiieeeeeiee e sstee et e s ssbae e e s aae e s s ssbae e e snasaeee s 363
[T L= 0T T USSR 363
FUNCLION (it 363
Whetherte-Say “Shall Indemnify, Not Hereby Indemnifies~er~Shat-rdemafy=.......... 366
“Don’t Use Indemnify and Hold Harmless=..............ccooueeeeiiueeeecciieeeeeiieeeeeieeeeeevvee e 366
“Don’t Use Shall Indemnify*~ and Keep Indemnified...........cccccocevueeiiiinseiiiineeeciireeannnee, 368
Defend 15 INadeqUate .o..eeeeeeeiiiiisiiiesieeeeese et 368
PrepPOSITIONS wuviiiierieiiiiiiiii ittt 368
Indemnify as @ Term Of Art....c.cueiiieiiiiiiiiiiiiiiieeeeeeeseee e 369
ZINACNTEUIEZ ..ottt ettt ettt et e sttt e it e e s bt e s bt e e s bt e s bt e e sateesabeeesabeesabeesbeeesabeesnseean 370
ZIN ORI WOIQS™ .o 370
ZINUIC ettt ettt ettt ettt et et et ettt e e ettt e e ettt ee e ettt e eanttee e et teeeanrreeeeannreeeas 370
It BEIiNG UNGEISTOOU=............cccceeeeeeeteee ettt ettt e e e te e e e e te e e e e bte e e e s abeee e eesbteeeesabeeaeesaseeaeenrens 371
ZJOINOOE ittt ettt ettt et et et et ean et et ettt e e ettt e eatt et e eate e e eanr e e eeannreeeas 372
JOINTE ANA SEVEIAI-........eeeieiiee ettt et ettt e b e s bt e st sttt sbe e b e nbees 372
Bl 1 =To ] VU SR 373
PracliCe ..oouviiiiiiiiii e 373
Procedural IMpPliCatioNS .......uee it e e 374
What Should the Drafter DO? .......c.eeieiiiiiieiieereeeeeeeeeee e 374
Relevance Of STAtULES .....eoviiiiieiieee et 374
R Lo =T Lo L=< U 375
The Function of Knowledge Qualifications ..........cceceeiiiiiiiiiiiiiiiiiiiiiiicieiiciecec 375
Defining KNOWIEAQE .....cccuveiieiiiiiiiiiiieiiieeieeseeseesee e 376
Don’t Use IS UNAWGAIe Of ..ccccueeiiueiiiiiiiiiiiiiiiiiiiiieesieisee et 377
LAtiNISIMNS 1ottt 378



Zleqgal Fees INStead Of ALLOINEYS’ FOOS ... uuiuiueeeteitetteueeeteeeteeeeeeeeeeeeeeeeeseeeeesesesesssessssnssesesesenees 378

LTK@IY e et e et en et n e ee e n et en e en e e eneeeeneenan 379
ZLOOK T ittt 380
LUINPD SUMZ ..ottt ettt e e e et e e e e et e e e e e atae e e e ataee e e abaeeeeaabeeeeeastaeeeeasteeeeenataeesennsaeeeensens 380
Yo =]t 1Y =] SRR 381
Money—Stating AMOUNTS Of ........oiiiiiie e e e e e e e eer e e e e s abae e e esanreee s 381
WordsaraUse ONIY DIILS ...ueiiiiciieiiiiiie ettt e s e e s e e e sbee e e s ares 381
DECIMAl FraCtioNS. . cc ettt et ettt e e s e bt e e s ar e e sbe e e sareesaes 381
Very Large AMOUNTS.....coiiiiiiii 382
LG8 =T ol =PRI 382
Provision Soecifvine Drafting C ,
EMOIAI TUIDIEUGE™ .........oeeeeeeeee ettt e ettt e et e e e ettt e e e et a e e e e ataee e e sseeeeesseeee e nsaneesnsaneesnnssneenn 383
2ol <=4 e TU T o PP 383
WAt CriME?. ettt st sttt b e bt e s bt sat e et e et e e sbeesbeesaeesaeeeaee 384
INVOIVING2 What OffENSe? . uuuiii ittt e e eeieeeeeeieeeeeebeeeeesbeeeeeannees 384
ONEr CrIEITAT . vee ittt ettt s e st e st e s bt e e s bt e e bt e e sateesabaeesaneesneean 385
At What RProcegtratRostre2STage ? i i e et e e eeie e e e esireeeseieeeeeebeeeeenneas 385
WhICh JUFISAICTIONT ..ttt ettt e s e s be e s s 385
B ToTU] o] 11 0¥ -3 U T o X PP 386
RECOMMENAATION...cciiiiiiiectee e et sre e e s sans 386
EMIULALIS MUTONGISY ...ttt ettt st st b e sr e sreesmeesaneeaneens 386
EMULUGI—RE, MUTUGIIY= .....ooooeeeeeeeeeee ettt e et e e e e et e e et e e e s ba e e e e s asaeeeeansaeeeennsaeeaan 387
ZNegligence“and-—=, GIrosS NeGlIGENCE™ ..............ccueieciieeeeeiieeeeeiiteeeeeiee e eeiae e e e e erae e e e staee e enasaaeaan 388
HOW the Terms Are USEd .....c.uoiiiiiieieiieieenee ettt 388
Confused TerMINOIOZY ......ceiiiciiiie ettt e e e e et e e e eeatae e e e abaeeeennaeeens 388
RECOMMENAATIONS ...c..viiiiiiieiee ettt s s e e 389
F Y- [ g o] (S 2 0 1V T [ o PSR 390
“No Later [or Earlier, More, Or LeSS] TAGN ...cccveeieeiiiiiiiiiiiiiieiiiiiesee s 391
INOBICEZ ...ttt ettt et et b e bt e s bt e s bt e s ae e st e et e e be e s bt e s et e san e st e s bt e be e neennees 392
NOtice and ZPrior NOLICE™...........ooieeeeeeeeete ettt s 392
“Termination With Prior NOtICEZ— ........ooiie e 393
Notice—Using an Apostrophe with Periods of TIime ........ccccecivieeiiiiieecccieee e, 393

17



“Notwithstanding—=, Subject To—are—, Except as Provided In“ .............ccccouveeevveeeeciiueeesicvnennn 394

R oYY 1 Ky o 1o T | 1o PRSPPI 394
Y o) =Tt e PR 395
ZEXCEPL QS ProVided IN=........ooeeeeiee ettt e et e e etee e e bee e e s ebae e e e abae e e ennees 396
ConfusSing INTEIPIAY ..eeeiuriiiiiiiiiiiie sttt 396
Eliminating Nullified ProviSioNns .........ccccoiiiiiiiiiiiie it seiie e e esiee e e 396
EINOVALIONZ ...ttt ettt ettt ettt ettt e e sttt e s at e e s bt e e beeesabeesbe e e asbeesabeeesaseesabeesneeesabeesaseeas 396
DM et e ettt ee et e et ee et en et en et et eneseen e 397
Z0n the One Hand—-——_... On the Other HaNG=.................oooeiouieeeeiiiieeeecieeeecivee e esaee e e saaee s esaaeee s 397
To Indicate Which Conjunction Has Scope Over the Other.........ccccoeciiiiicee e, 398
To Divide a List iNto TWO Cat@OIIES ....ueieicvieeeieiiieeeeieee e et e e eetee e e etee e e ebee e e e ebee e e e nres 398
USEd UNNECESSANIIY ....eviiiieiee ettt et e e e eree e e et ae e e eabeee e enres 398
Par@NENESES ...ttt et sttt et e st e et e e e be e e abe e s beeebaeesbeeeaeeas 399
FUNCEIOMN . ettt 399
Parentheses Within WoOrds ........ueeieiisieiiiiiiiisieeseeeste st 400
Lo T A T T I Yo | [Tt 1Y PRSP 400
=T o= ) =Y ==t 400
ZPEISONAI DOIIVEIY~ ...ttt et te et e e e s et e e s ea e e e st e e e s s taeeesnsaeeeensaeeeessaeeesnnseeeean 401
EPOISONNGI it 401
LYo 111 To I e T 5 SRR 402
ZProduct™are", UNits Of the PrOQUCEZ ...........coeecuiee e ecitee e estee st e e s saree s e saae e e s saaae e s ssneaeea s 403
“Promptiy’and-Ummediately”
“p ”
Traefomants
Fecompendaden
e o] T (=4 [ USSR 403
ZPFOVIAEA TAGTE ......ooieeeiieee ettt sttt sttt e b e b e st e st st e e bt e bt e sbeesaeesaneeaneens 403
EPIOVISION .ttt ettt sttt st s e 405
Reasonable’ane—=, REASONADIY=.............ccuuii ettt e e bae e e e sree e s e ebae e e e easees 405
Reasonableness and GOOd Faith ........coocueiiiiiiiiieiiiee e 406
Whether to Use a Reasonableness Standard or a Good-Faith Standard........................ 406
Using Both Standards TOZEThEr ......cccuviii i 407



ZReqard SNAI B HOG TO ...ttt ettt sttt sttt sseesesssnesenenenees 408

REMEAIALEY ...ttt ettt ettt e s bt e e st e s be e e s bte e s beeesabeesabeesbeeesabeeenneeenns 408
EREMIEEGRER, REMITEANCE™ .........eveee ettt ee e e e e s e e et e e e et e e e e ataeeesabaeeesnnsaeeeensaeeesnnsaneean 408
ZRESPECtIVE AR, RESPECTLIVEIY™ ...ttt e et e st e e e e et e e e e ta e e e s eataeeesnnsaeeean 409

B = o=t 4 =PSRRI 409

B = e T=dor V=1 USSR 410
ZRIGHfUIlYRe", RIGATLIUI .....ceeeeeeeeee ettt ettt st sttt st st steete e 411
ZRight, Title, ANA INEEIEST ...cccueeiiieiiiiiiiiiiiiiseeieeeste ettt 411
Said= Used as @ POINTING WOId .......oooiiiiiiicieie sttt e e tee e e et e e e sta e e e e entaeesennaeee s 412
Z85aMEZ USEd @S @ PrONOUN ....coiiiiiiiie ettt ettt ettt ettt et e st e e st e e sbeeesabeesabeesbeeesabeesnseeas 413
Y [y [ ol 1o ) U SS 413
“Shareholder” or “StoCKNOIJEI™? ..........cccuevuiiiisiiiiiiiiiiiieieeieesssee 414
ZSNAreNOIders AQre@mMENt™ ... icuiieeeciiieeecieeeectee e st e e s see e e s ataeeesabaeeeesbaeeesasraeeesnanaeeean 414
Yo 4 lo 1 1] 4 USSR 415
ZSHIONE O ettt ettt e e e ettt e et e e ettt e e ettt e eattte e ettt e e eanraeeeeanreeeas 415
Yo [T o (o 11 Ky 1= USSR 415

ZSoleare—=, EXCIUSIVE= IN LICENSING ...veeeeierieeeieiiie e ccieee et e eetee e e etee e e ebee e e e eabee e e e nees 415

Z801E ANA EXCIUSIVEX ...ttt ettt ettt sttt et e e b e e sabeesans 416
ESONICTE ..ottt ettt sttt b e bt s bt e a et st e et e e bt e bt e eat e e bt ebe e be e bt e abeesaeeeareeteen 416
Y Lo oSS 417
ESPDOUSE ittt ettt sttt sttt st e e s 417
SUDIOQATION et 417
SUCR ASZ ettt sttt b et sttt e b e bt s a e e bt bt e b e e re e saeesaneereen 418
ZSuch” Used as @ POINTING WOId ......cocciiiieiiie ettt ettt e ettt etee e e e ta e e e aae e e ensaeeeennaeea s 419
UL @I e e ettt e e e s ettt e eeseeesee e s seees e s e e seesesan e s s eesanannn e sesessssannnanssasaes 420

[INEFANSITIVE .uiiiiiiiiiiiiiiiiei ittt 420

TraNSIIVE. e e e 421
SUIVIVAIZ oottt ettt et e e e e et et e e e e e eeesssbabaeaeeseeesassbsaaaasaessaassbsaaeeseeesanstsssseaaeeenn 421

SUNVIVAl OF ClaimS ..ttt st st et sbe e 421

SUNVIVal Of PrOVISIONS ....eiutieiiiiieeie ettt ettt st st st sbe e 421

Survival of RepresentationsStatements of Fact .ooovvveeeiecieeiiiiiieeceeeceeeee e 422

19



1% B H ” “« H B ”

Whatte-Usetr-Termination-Presistons, EXDIrQEION. .......cocveeeeeiiiiiiiiiiiieiiiiieieeeeeee 422
ReferringWhat to Use in Termination ProVviSioNs .........eeeeeveeeeeeeieeveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens 422
“Referring to Termination ProViSiONS ..........cc.oeeieeiieiiiiiiiiiiiiiiiiicseeseeseese e 423

Termination fOr CONVENIENCE™ ...........cccuueieeeiieeeeeciiieeeecitee e ettt e e s stteeessstreeesssaeeessssaeessssseeeesnsseeeean 424
The Implications of “Termination for CONVenience=™ ................cccooceeeecveeeeecieeeeecveeeeennns 424
ALEIrNAtIVE LANGUAEE ...ee ettt ettt ettt e e et e e e are e e e e abe e e e s abe e e e entaeeeennnees 425

ZTErms ANA CONAITIONS™ .....c.eeiieieeeie ettt ettt ettt e s e e bt st e e s be e e sabeesabeesbeeesabeeeneeas 426

ETRQE COIEQIN™ ...ttt ettt sttt et et e s bt e s b e s at e st e et e e b e e sbeesbeesaeesaneeaneens 426

ZThe Earlier [or Later, Greater, or Lesser] of X and Y= .....c.uueeeeoiiiiiiiiieeeeeeiiiiiiiieeeeeeeessciiiieeeeeeeeans 426

ZThere Can Be NO ASSUrANCE TAQL c....eevueiiiiiiiiiiiiiiiieieeeesee ettt 427

L= A=) (o (S 427

T RINIG ettt ettt et e e et e e ettt e e ettt teeeant et e ettt e e ea bt eeeanraeeeeannreeeas 428

L L1 I e T SR 428

ZTRroUGROUL the UNIVEISE.............ueeeeeeieee et eeceee et e e e et e e e stae e e e tae e e s aaa e e e ssataeeesansaeesensaneenn 429

O L= R 1 L XY =] ¢ Lol 2SR 429

ZTogether With“are-=, AS WEII AS™ ........oo et ecte e e st e et e e sta e e e e aae e e s sabaeeeennnaeeaan 431

ZT0 the EXtent Permitted DY LAWX...........ououcuiiiieciieeeecieeescieee e s staee e siaeessstseeessaaeesssnsaeessnnsaeeen 431

Trademarks—RefereNCeS TO......cciiiiiiiiriereee ettt st ene e 432
All Capitals or Initial Capitals?.......cccciiiiieiiiieecciee e e e e aree e e 432
Registration Symbol or No Registration Symbol?.........ccccccviiiiiiiiiiice e 433
Relationship to Trademark GUIdEIINES ........oevieiiiiieee e e 434

ZUNIESS ANA UNTIlZ ...ttt ettt e b e s bt st st ettt e sbe e sbeesaeesateeteens 434

ZUnless the Context OtREIrwWiSe REQUIIES™ ...........ccuueieecueeeeiiieeeesiseeessreessssseeesssseeessssaeessssseeeas 434

ZUnless the Parties AGree OTNEIWISEX..............cccccueeeecieeeeeeiieeeesieeeeesiseeeessiseesessssaeeessssaeeesansseeens 435

ZUBIMIOSTE 1ttt ettt ettt et et et e e sttt et ettt e e ettt e eatt et e eatbeeeeanrreeeeannreeean 435

Y= 4 U 435

Virgule, Also Known as the FOrward SIash...........ee it 435

“Voluntarily, INVOIUNEALIIY ........cecueiieiiiiiiiiiiiiiiiiiiieiei s 436

Warrant;==, Warrant Certificate;"and-=, Warrant AGQreement=.............cccooeeeeeveeeeecveeeeeciveeanans 436

ZWarranty“ane, the Verb ZWarrante............ ettt e et e e e e e e narae e e e e e 437
2 ol =44 e YU 1o o ISP 437



Definition of “Warranty~ and “Fe-Warrant”

Usingthe Verb ZWarrant oot 437
Using the Verb Warrant” to Introduce a Statement of Fact........cccocceeeviiiniiiiiieenieennee. 437
Don’t Use the Verb “Warrant” to Introduce an Obligation..........ccccccovveeeieeiecciiee e, 438
USING the WOrd ZWaArranty= ...ttt sttt e e sree e s svee e s 438
Mlbe e Siaenlsbleaes 2ol
A-Balanced-Approach
EWEIl QN TrUIY .ttt ettt 439
WIlIFUIRE, WIHFUITYZ ..ottt sttt ettt 439
ZWithout Limiting the Generality of the FOregoing=...........ccuuuciiieeeeciueeeeiiieeeesieeeessreeeessseeees 439
WithOUE PrEJUGICE ..veeeieiieiiiiiiieiseiiiee et 441
WOIKMONIKE ..o 441
CHAPTER 14 Numbers and FOrmulas..............coocueiiiiiiiiiiiiiiiiiiiiiiiiseeseeeeeeeeseeseee 443
WWOEAS OF DIGIES .uvveeeiiiiieeieiiee e ettt e e e ettt e e et e e e et e e e e e bte e e eebaeeeeeabeaeeeenbeeeseebaseasanstaeeeassseesenssneananes 443
Why Words and DigitS?...cceueeiiiiiiiieiiiiiiiieiiieesie ettt 443
PrOBIEMS et 443
Using First Words, Then DiitS .....eeuueeisueiiiiiiiiiiiieiiiisiieiiiessee st 445
Using Only Digits for Al NUMDBEers.......cccceiiiiiiiiiiiisiiiieieieeeeeesessee 445
FOPIMUIAS ..ttt ettt sa ettt e bt e be e b e e s be e sab e et e e be e beenbeesbeesateenbeeseens 445
USING PrOSE «.eeeiiieiiiei ittt e s ettt e e e e s s sttt e e e e e s s e sssbaaeeeeesssssssstnaaeeesssnsssns 446
Using Mathematical EQUAtiONS .......ccccuiiii ittt 452
Consecutive Ranges Of NUMDEIS ......oiiiiiiii e s e e 452
Distinguishing Betweenbetween “Stepped Rates” and “Shifting Flat Rates”................. 452
T I3 [0 1o MO A= ¢ F=T o 13U 454

Chapter 15 Provisions Specifying Drafting Conventions

Provisions That Might Be-Mederatehly Useful......cciiiiiiiii it 458
ProvisiensThatThese Are Unnecessary, or Should Be-Redtrdant ..uuuuuuuuiiiiieiiiiiiiiieiieeieeeeeeereeeeees 458
These Overreach by Trying t0 Create Order .. oo it eeeeeiieebsi s eeesseeebsnnasasaaaes 459

21



FONES. e e e e e r e e e e 461
THhe USUAI SUSPECES ....eviiiiciiee ettt ettt e et e e rtee e e eta e e s e eata e e e eeabe e e e eeabeeeeenres 461
CONSEraints ON ChOICE ....eiiuiiiiiii ettt st e et e e s ar e sbe e e s abeesneeas 463
Serif and SANS SEif... o i 464

JUSEIFICAION 1.ttt et st sttt e bt e s b e st e saeeene e 464

10T o] o I T PR 465
Emphasizing Names and Article HEadings.......cccvveieeiiiiiiciiee et 466
Emphasizing Section Headings and Defined Terms......cccccveviiecieiiiiiee e 466
What NOt t0 EMPRASIZE ...viiiiiiiieecee ettt e e e e e s naaee s 467
EMPhasizing ProViSIONS .....c.uuiiiiiiiieecciiee ettt et e e e tae e e e ebae e e eeabaee e eeabaeeeennrees 467

oYY ] LTRSS 469

Characters BeFPEI LINE.....ueii ettt e e e e e e e e ete e e e e eabe e e e e eabee e e enabeeaeenabaeaeenres 470

[ a3 o = ol [ o V= PPt 471

SPACE AftEr PUNCLUGLION ..eeiiiciiie sttt e e e e e e e ee e e e eabe e e s s eabee e e enres 471

“Curly” and “Straight” Quotation Marks and Apostrophes........cccccueeeeeiieieecciiee e 472

First-Ling INGENTS .uveiiiiiiiiiiiiie ettt e ettt et e e ettt ettt e e estteeeesnseeeeesnseeeeeaneeeeeeneeeeeas 473

Design EMBElliISHMENTS ... eiiiieiee et bbbt st et eee e 474

CHAPTER 17 Drafting @s WIING ........cc.cooiiiiiiieiceeece et 475

Don’t MaKe SENtENCES TOO LONG ..veiiieiiiiieciiieeeccittee e ettt e ettt e e et e e e et e e e esabae e e e sasaeeeesasaeeeennsaeeeas 475

Keep Subject, Verb, and Object Close TOZELhEr ........c..uueiieiiiii it 476

B To] 30 =TT YA T o o TR 477

Avoid Gender-Specific LANGUAEE . .cooveiiiirieeieeieete ettt sttt s 478
: .

Avotd-OtherDoN't Use WOrdy PRIases.......ccuiiiiiiiie ittt stree st e e e e s saaaee s 479
ZTO the EXEENt TROLZ ...ttt sttt e sre e s b e s e e e s b e e smreeennes 480
ETRE FACE TAGEZ ...ttt ettt sttt et ettt sat e sttt b e bt e sbeesmeesaneenneens 480
“Fhereds”ane=There IS and THere Are” ........ e 481
With RESPECE TO ..vveieeeiiiiiiieiiieeiiie ittt 481

USE POSSESSIVES . ..uuiiiiiiiiiiiiiiiiiii ittt 482

Don’t Overuse Initial Capitals .. ..cc.ueeiiiiiii ittt eeie e e eei et e e eeieeeeeetaeeeeaseeeeeanneeeeanneeeas 482




THE EXEFANEOUS ZTRCZ ..ottt ettt vt e ee e e bt et et bt ee b e s ea e s esase s e s eaeaeseasseaeaeaesessaenssssenenenen 483

L0e ] 1 =T 1 [o ] K- PSPPSR 483
PUNCEURTION. ..ttt 484
CHAPTER 18 AMENAMENTES ... ..eiiiiiiiiiiiiiie ettt ettt sree et e st e e site e sbee e sabeesbeessbeeesabeeesnneenns 485
Amending, or Amending and REStating ........ceeiciiiiiiiiiie ettt e e bae e e e ebaee e e 485
1L T USSP 485
Introductory Clause and RECITAIS .....ccccuuiiiiiiiee et e e e e raae e e e saaaee s 486
THE LEAA-IN. .ttt et ettt e a e e st e s b e e e sab e e s be e e sae e e s be e e sab e e sabeesneeesabeeereean 486
Language Of PerfOormManCe ......cii it e e st e e s rtae e e e sarae e e s naraeee s 486

Distinguishing Betweenbetween Amending

] aTo I 0T o o] 1=Y o a V=Y ol T o =P PPTPRPN 486
Adding, Deleting, and Replacing LANGUAEE ..........coeiciiieiieieee ettt e e vte e e e eraee e 487
Change Affecting Part of @ ProViSion ..........cocciiiiieciiiee ettt 487
Change Affecting an ENtire ProvisSion .........cocciiiiiiciiie et e s 487
I 1Yo 11 | PPt 489
CHAPTER 19 Letter AGreemEeNts .........cooiiiiiiiiiiiiiiiiiiiicee et e et s e e e e et aabe s e e s e e e eaebaaa s 491
FUNCTION L e et e e s e e s anra e e e s amrn e e e snnneeeas 491
L60e] a g ] oToTaT=T o | £ J O U U U PP PP PP PP PP PPPPPPPPP 491
SENAEI'S AQUIESS ...ttt st sttt e bt e s bt e sat e st e sabeebe e beenbeenbeas 491
D= ) = PSP TOR R PPPPO 491
R OTo T o I=T o Yo Lo =TSP 491
SAIUTATION .ttt ettt ettt b e bttt sttt beenbeas 492
TalagoTe [Wotde ] oY AT=Y o} £=T o o SRR PPR 492
SUDSTANTIVE TEIMS ...ttt et et et reennees 492
(01 Fo 1Y [ T Y = Y (=Y o Lol ISR 492
YT Lo LT Y F=d o o 1 (] U 492
RECIPIENT'S SIZNATUIE ...eeiiiiiie et ettt e e e tee e e e ebe e e e e abee e e e abaeeeeeanes 492
CHAPTER 20— DraftinaC Resoluti
hetEe
“hebead-le

23



Resolutions
1 ﬂ ! p ! ! IIR 7
c : )
Suacive R )
The Concluding Clause
Weording
WhatDateto-Use
Cetterpars
TheSigrature Blocks
Attachments
QS !a! Q ’IIB r 7 IIQF 27
APPENAIX L.ttt et e e et e e ettt et ettt e e et eeeantbeeeeeanbeeeeaans 495
Appendix :-A:—Before
Awpopdpr e — Before, Annotated
..................................................................................................................................................... 496
Appendix - B: After
..................................................................................................................................................... 508
0. ; ‘S o C Drafti
: 3. - - Editi
Certain WoOrKS Cited ......cccciieeiiieeiiieeiereeniieneteeniereneereserenssrensessnssesnsessnssessssssensessassssnsesensssnes 515
L0t 13 T3 0 =T« 517
[ e 1=} TR 525
Y o T 101 00 o V= U 1 T 547

24



