CONTENTS

(703 5 U< o
List Of Tables . ... e e
List of Samples . ... e
List Of FIGUIES ..ottt e et

Foreword to the Fourth Edition ............ i

What Has Changed .......... ..o
AcCKNOWIedgments . . ....ouvn i e

INtrodUCtiON . ...ttt e

About This Manual .......... ... . i
The Purpose of This Manual .............c.oooiiiiiiiiiiiiiiiiiia..
Why a Manual of Style? ... .
What This Manual COVeIS ..........cieiuiriiinini i iinenennnn.
Most of the Recommendations Are Low-Key .....................c.o.
Using This Manual Internationally.................... ..ol
The Significance of Caselaw ........ ... .. .ot
Is This Manual Succeeding or Failing? .....................c.ooiiilt.

Traditional Contract Language Is Dysfunctional ..........................
The Scale of the Dysfunction ..............cooiiiiiiiiiiiii ..
Why the Dysfunction Matters ...t
Copy-and-Pasting .........coooiiiiiiiiiii
Underestimating Complexity .............c i,
Legalistic Hairsplitting ..........c.cooiuiiiiiii i

Excuses for Sticking with Traditional Contract Language .................
Claiming That Traditional Contract Language “Works” ................
Claiming That Traditional Contract Language Has Been “Tested” ......
Claiming There’s a Shared Understanding of What Traditional

Contract Language Means ............cooiiiiiiiiiiiiiiiniiinnenan..
Claiming That Traditional Contract Language Means What People

Think [t Means ...
Claiming That It’s Risky to Eliminate Traditional Usages ...............

The Role of Imertia ...
Inertia at the Level of the Individual ............... ... ...
Inertia at Companies ........ ..ot
Inertiaat Law Firms ... i

Implementing the Recommendations in This Manual ....................
When You're Drafting ...
When You're Reviewing ...

XXXiii
xxxiii
Xxxiii
Xxxiii

XXXVii
XXXVii
XXXVii
XXXVii
XXXViii
XXXViii

xl

x1
xli
xli
xli
xli
xlii
xlii
xlii
xliv



vi B A MANUAL OF STYLE FOR CONTRACT DRAFTING

Effecting Change at Organizations ...t xliv
A Style Guide as Foundation ...t xliv
Training and Templates ....... ... xlv
Surrendering AUtONOMY ..ottt xlv
Specialization .........c.i i e xlvi
Giving Nonlawyers a Greater Role ..., xlvi

Achieving Systemic Change ..............oiiiiiiiii it xlvii
Turning Contract Templates into a Commodity ........................ xlvii
Using Artificial Intelligence ...............ooiiiiiiiiiiiiiiiiiiinennnn.. xlvii

Chapter 1 The Characteristics of Optimal Contract Language ....... 1
Contract Language Shouldn’t Be Archaic ...................ooiiiiiiiiin 1
Contract Language Shouldn’t Be Legalistic....................ooooiiiiiiin 2
Omit Problematic Terms of Art ...... ... 2
Use Standard English....... ..o e 5
Contract Language Shouldn’t Be Confusing ................c.coiiiiiin 5
Contract Language Should Express Ideas without Redundancy ............. 6
Limit the Use of Strings ... 6
Omit Needless Elaboration ................oooooiiiiiiii i 8
Omit Redundant Provisions .......... ...t 8
Contract Language Shouldn’t Repeat Itself ................. ...l 8
Contract Language Should Be Consistent ... 8
Contract Language Should Be Concise ............c.cooiiiiiiiiiiiiiiiiien 9
Contract Language Should Be Accessible ..., 9
Contract Language Shouldn’t Seek to Persuade .......................o.o. 10
Contract Language Should Be Restrained in Attempting to Preempt
Judicial DisCretion ... ..ottt e 11
Contract Language Should Serve a Useful Purpose .......................... 12
Don’t Expect Contract Language to Be Simple .............. ... 12
Chapter 2 The Frontof the Contract ............................... 13
The Title ... 13
The Introductory Clause ......... ..ot 15
Know All Men by These Presents ...........ooooiiiiiiiiiiiiiiiiiiinn... 15
Format ... ..o e 15
Reference to the Type of Agreement ...............c.coiiiiiiiiiiia... 15
What Verbto Use ... 16
Date in the Introductory Clause ..............coooiiiiiiiiiiiiiiia... 16
Between Versus AMONG . ..ottt et ettt 20
Identifying the Parties ......... ..o 20
The Order of the Parties........... ..o 21
Having a Parent Company Enter into a Contract on Behalf of an
Affiliate . ... o 21
Parties with a Limited Role............ ... i 22
Referring to Lists of Parties ..........c.cooiiiiiiiii i 22
Describing the Parties ......... ..ot 22
Defined Terms for Party Names ............c.coiiiiiiiiii ... 26

The Defined Term This ASreement .........c..ouueiueiuiiiiinieniennennn. 31



CONTENTS M vii

Recitals . ..o 32
Function ....... .. 33
Giving the Recitals a Heading .............. ..ot 34
Enumeration ....... ... 35
Use Simple Narrative Prose ........ ..ot 35
What Verb to Use in Purpose Recitals.................coooiiiiiiiit. 35
Premature Recital References to the Agreement ......................... 36
Incorporation by Reference .................. i, 36
True and COITECT ...ttt e et enes 36
Defined Terms in the Recitals ............ ..., 37

The Lead-In . ... e 37
Consideration ........ ... 37
Don’t Give a Heading to the Body of the Contract ..................... 44

Cover Sheet, Table of Contents, and Index of Defined Terms.............. 45

Chapter 3 Categories of Contract Language ........................ 47

General Considerations ............ ..o i 51
Throat-Clearing ........ ..o i 54
Using the Subjunctive Mood ... 55
Separating the Subject and Verb from the Rest of the Sentence......... 56
Consolidating Deal Points ..........c.cooiiiiiiiiiiiiiii i, 57
Different, Not Stronger or Weaker ..............c.ccoiiiiiiiiiiiiiiin, 57

Language of AGreement ............oiuiuiuiiiiiin it 57

Language of Performance ........... ...ttt 58
Using Hereby in Language of Performance .............................. 59
Using Now in Language of Performance ..................c.cciiinn. 59
Problematic UsSages . .......ouvuiiuiniiiii i 60
Actions That Don’t Work in Language of Performance ................. 61
Indicating Absence of Performance ..................cooiiiiiiiiiiin.. 61
Future Performance .............ociuiiiiiiii i 61
In Buying and Selling ... e 61
For Performance of Services ............ ... 62
Advantages of Granting Language ................coiiiiiiiiiiiiiiia. 62

Language of Obligation ......... ..ottt 64
Language of Obligation Imposed on the Subject of a Sentence ......... 64
Language of Obligation Imposed on Someone Other Than the Subject

of aSentence ....... ..o 75
If Complying with an Obligation Is Uncertain or Impossible ........... 80
Imposing Obligations to Stop Something from Happening ............. 81
Using Only in Language of Obligation .....................c.ooiiia.. 82
An Obligation to Comply with an Obligation .......................... 82
Obligations—Some Related Terminology..............c.covviinen.... 82

Language of DisCretion .........ouiniiuinin it 85
Using May to Grant Discretion ...t 85
When Language of Discretion Is Inappropriate ......................... 86
Be Explicit as to Whether Discretion Is Limited......................... 87
The Ambiguity Inherentin May ... Only ............... ..ot 89
Using May to Express an Exclusive Option.......................oooil 89

Using Might, Not May, to Express Possibility .....................cooi. 90



viii W A MANUAL OF STYLE FOR CONTRACT DRAFTING

May REGUITE . .. ..ottt 91
May Request ........ ..o i e 92
Don’t Use At Its Sole Discretion with May ...............c.oooiiiiiiiia... 92
Hereby Grants ... the Right To ..............oooiiiiiiiiiiiiiiiiiinn. 97
When Exercising Discretion Requires Cooperation...................... 97
Don’t Use Hereby Waives the Right To to Express Discretion............. 97
Is Entitled TO ......oooinioii 97
Is Not Required TO .........oovninmniii it 98
Is Not Prohibited FIOM ..........ouueneen ittt 101
Language of Prohibition .......... ..o i 101
Is Not Entitled TO ........coooiuioimiiii e 102
Don’t Use Shall Refraint FrOnt .........couiuiniiini i, 103
Don’t Use Hereby Waives the Right TO ...........cocoiiiiiiiiiiiinnn... 103
Other Suboptimal Usages ..., 104
COlleCtive NOUIS . . v ov ettt e et aaeeenn 104
Nor Shall .... ... 105
Expressing Prohibition Using an Exception to Language of Discretion
OF Obligation ....... ..ot e 105
Language Oof POLICY ......o.oniinii e 106
Verbs in Language of POlICY ........oiuiuiiiiiii i 106
Buried-Actor POLICIES ........cvuieiniii e 107
Using the Passive VOICe .........ooiiiiiii e 108
Using Language of Policy to Obfuscate ............... ...t 108
Expressing Conditions ...t 109
Expressing Conditions Using a Conditional Clause ..................... 109
Expressing Conditions Using Language of Obligation .................. 115
Expressing Conditions Using Language of Policy ....................... 117
Comparing the Three Ways of Expressing Conditions .................. 119
A Condition Doesn’t Make Sense If It Can Be Ignored .................. 119
A Condition Might Not Be the Only Condition ........................ 120
Language of Declaration ............c.couiuiiiiiiiiii it 120
Statements of Fact—Using Represents and Warrants ..................... 121
Statements of Fact—Using States and Addressing Remedies Directly .... 128
Don’t Use Future Facts ... 131
Statements of Fact—Some Related Terminology ........................ 132
Acknowledgments . ... ..ottt e 132
Language of Intention .............oiuiuiniiiiii it 133
Language of Recommendation ...t 135
Shall and May in Restrictive Relative Clauses...................coooiiiaat 136
Use Of Shall ... 136
Dual Verb Structures ........ ... 137
Be and Hereby Is [Authorized] ...........oooeiiiiiiii i, 137
Shall [Grant] and Hereby [Grants] ...........coiiiiiiiiiiiiinenenennn. 138
Has [Granted] and Hereby [Grants] ...........cooiiiiiiiiiiiiinennenann. 139
May But Is Not Required To [Increase)..............c.coeuiiiiiiinninen.. 139
Has No Authority To and Shall Not [Act] .........c.o i, 139
Shall [Require] and Continue To [Require] ...........cccoiiiiiiiiiiiinenan. 140
Not a Category of Contract Language: An Expedient Way to Express
Company Obligations in Standard Terms ................ccoiviiiien.... 140

Not a Category of Contract Language: Assumptions ........................ 141



CONTENTS ® ix

Selecting Which Category of Contract Language to Use .................... 141
Transfer on Signing a Contract ...t 142
Amending a Contract ...t 142
Accuracy of Confidential Information ......................ooiit. 143
GiIvIing NOLICE ..o e 144
Unreasonably Withholding Consent ...............coiiiiiiiiin, 144
Stating How a Court Is to Conduct Itself ................ ... 145
Arbitration Provision .......... ... o i 147

Chapter 4 Layout ...ttt 149

The MSCD Enumeration Scheme .............. ... ..o, 149

The Components of the Body of the Contract.............................. 149
ATHICLES e e 150
SECHIOMS ..ottt e 151
SUDSECHIONS . ..ot e 153
Enumerated Clauses........... ... 154
The MSCD Enumeration Scheme ...t 158
Adopting the MSCD Enumeration Scheme ....................... .. ... 159
Don’t Make Blocks of Text Too Long or Too Short ..................... 159
Using a Two-Column Format .......... ... i, 160

Arranging Provisions in the Body of the Contract .......................... 161
Deciding What Topics to Address .........coovuiiiiiiiiiiiiiniinen, 161
Allocating Provisions . ... ..o 162
Determining the Sequence ............. ..ol 162

Frontloading and Backending ............ ..o i 163

Cross-References .........c.ouiuiii it e 164
Function ...... ... 164
WOTAING .ottt e e e e 165
Updating . ....ooiii 166

Headers and FOOtersS . .........ouiuin it 167
Page NUmMDeIS . .. ..o e 167
Other Information ........... ... . i i 168

Chapter 5 The Backof the Contract ................................ 169

The Concluding Clause ...........o.iitiiiniiiii ittt eenenes 169
The Two Kinds of Concluding Clause..............cooiiiiiiinnenn.... 169
Keeping or Omitting the Concluding Clause ........................... 169
Use Signing Instead of Executing and Delivering .......................... 170
Which Tense to Use..... ..o e 171
Using an As Of Date in the Concluding Clause ......................... 171
Traditional Concluding Clauses ............coiiieiiiiiiii .. 172
Boilerplate Provision on Effectiveness..................cooiiiiiiiia.L. 173
Avoiding Signature-Page Mix-Ups ........ooiiiiiiiiiiiiiiiiiiiinnnn.. 173

The Signature BIOCKS ... ... ..ot 173
Format . ... e 173
Read Before Signing ...... ..ot e 176
Dealing with Undated Signatures ..................cocoiiiiiiiiiia... 176

Parties with Limited Roles. ... 176



X B A MANUAL OF STYLE FOR CONTRACT DRAFTING

Seals and Deeds .......o.iniiii i e 177
Witnessing Signatures ....... ...ttt 179
Notarizing Signatures ......... ..ottt 179
Signing a Contract Using E-Signature Software ......................... 180
Having Legal Counsel Sign ..., 180
COMSEIIES ettt et e e e 180
Blank Space After the Body of the Contract................ ...l 180
Giving the Signature Page an Identifying Notation ......................... 181
Attachments . ... e 181
Placement of Attachments .......... ... 181
References to Attachments ............coiiiiiiiii ... 182
Enumerating Attachments ............. o i 182
Exhibits ... 183
Schedules . ... e 183
Saying that Attachments Are Part of a Contract ........................ 185
Virtual Attachments. ... ... 185
Indicating the End of All or Part of the Contract ........................... 186
Before the Signatures at the Back of the Contract....................... 186
After the Signatures at the Back of the Contract ........................ 187
At the End of the Contract, with the Signatures at the Front of the
(703 U T v 187
After Attachments ... ...t e 188
Indicating the End of Smaller Components............................. 188
Chapter 6 Defined Terms ............... ... ... 189
PUIPOSE .t e 189
The Nature of Defined Terms .........coooiiiiiiiiiiii i 189
Be Consistent in Creating and Using Defined Terms ................... 190
Abbreviations as Defined Terms............co.oiiiiiiiiiiinii .. 191
Selecting Defined Terms ...........couiuininiiiii ittt eeens 191
Types of Definitions ... e 192
Autonomous Definitions .......... ..o 192
Integrated Definitions ........ ... 196
Which Type of Definition to Use ...t 200
Where to Create a Defined Term............cocoiiiiiiiiiiiiiiiiiiiinon.. 200
The Definition Section ...........c.coiiiiiiiii i, 200
Defining Terms On-Site ...t 201
Whether to Define a Term in a Definition Section or On-Site .......... 201
Where to Put the Definition Section .................. ...l 202
Cross-Referencing to Definitions ........... ... 202
In the Definition Section ........... ..., 203
The Index of Definitions ...t 203
Referring to the Definition Section ............... ... i, 203
Cross-Reference Parentheticals ................o. i 204
Mistakes in Using Defined Terms ...........c.coiiiiiiiiiiiiiininiinnen.. 204
The Definition Is the Same as the Defined Term........................ 204
The Meaning of the Defined Term Is Expressed Separately in the
Same Sentence ... e 204

The Defined Term Is Followed by a Component of the Definition ..... 205



CONTENTS xi
Circular Definitions .......... ... i i 205
Overlapping Definitions .......... . .ot 206
Improvised Definitions ...t 206
Defined Terms That Aren’t Used or Aren’t Defined ..................... 206
Ensuring That the Value of Defined Terms Exceeds Their Cost ............. 206
Looking to Dictionaries for Definitions ............. ...t 207
A Defined-Terms Mystery: Herein So Called .......................cciiiia. 208
Chapter 7 Sources of Uncertain Meaning in Contract Language..... 209
AMDIgUILY . . e 209
Lexical AmMDbiguity .......ooiniii e 210
Antecedent Ambiguity ... 211
Contract-Reference Ambiguity ...........ccooiiiiiiiiiiiiiiiiiiiiian, 212
When Unambiguous Language Causes Problems ....................... 213
Not Being Sufficiently Specific ... 213
MiStaKe . ..o 214
Conflict ... 215
Not Addressing an ISSU@.........o.iuiiiiiiiiiii et 215
VaGUEIIESS . . ..ottt e 216
Limiting the Risk in Vagueness .......... ...t 217
Gradations of Vagueness .........o.vuiiiiiiniininiiiiiniienenenenn. 217
Blurred Boundaries ... 217
Chapter 8 Reasonable Efforts and Its Variants...................... 219
Confusion Over Efforts (and Endeavours) ............c.coeeueiiiiininenennn. 219
The Function of Efforts Standards ..., 219
The Components of Efforts Standards ...............cocoiiiiiiiiiiia.. 220
Enforceability of Efforts Provisions .............c.coiiiiiiiiiiiiiiiinin... 222
What People Think Efforts Standards Mean ................c.cooviiiiiien... 223
Commentary in the United States ..................oiiiiiiiiiiiiia... 223
Commentary in England and Canada .....................ooocoiaa.. 224
Caselaw on Differences Between Efforts Standards .......................... 224
US. Caselaw ..o 224
English Caselaw ....... ..o e 227
Canadian Caselaw . ........iuiiinti i e 230
Other Caselaw ... 230
Lack of Explanation ......... ... 230
Attempts to Refute the Validity of a Hierarchy of Efforts Provisions .... 231
Attempts to Explain the Validity of a Hierarchy of Efforts Provisions ... 231
Why a Hierarchy of Efforts Standards Is Unworkable........................ 233
Imposing an Obligation to Act More Than Reasonably Is Unreasonable 233
More-Than-Reasonable Efforts Standards Are Unworkable ............... 234
Legalistic Meanings Attributed to Efforts Standards Are Inconsistent
with Colloquial English ........... . oo i 235
The Elements of Misinterpretation ................oiiiiiiiiiiiiiiiienn.. 240
The Conceptual Explanation ...............ooiiiiiiiii it 240
The Semantics Explanation ................ooiiiiiiiiiii it 241



Xii W A MANUAL OF STYLE FOR CONTRACT DRAFTING

The Implications of English Courts Insisting on a Hierarchy of Endeavours

Standards ... ... 242
How to Draft Efforts PrOvisions. ...t 243
Taking Control of Efforts Standards .............c.cocoiiiiiiiiinenan... 243
Whenever Possible, Be Precise Instead of Vague ........................ 243
Use Only Reasonable Efforts ...........cooiuiiiiiiiiiiiiiiiiiininenan. 243
Set Standards for Measuring Performance ................... ...l 244
Identifying a Benchmark .............c.. i 245
How Efforts Standards Relate to Other Provisions ....................... 246
Eliminate Clutter and Inconsistency ..............c.coiiiiiiiiiiinen... 246
Don’t Use More Than One Efforts Standard in a Contract .............. 247
Defining Reasonable Efforts ...........oouiiiiiiiii ... 247
Consider Using Reasonable Efforts Instead of Reasonable Endeavours .. ... 250
Negotiating Efforts Provisions ..............ccoiiiiiiiiiiiiiininniiiinnen.. 250
Chapter 9 Material and Material Adverse Change . ................. 253
Material ...... . . 253
Meanings Offered by Caselaw ..............o i, 253
Shortcomings in the Current Understanding ........................... 256
Alternatives to Material . ... ... ... .o e 261
Which Noun to Modify ..o 263
Material Adverse CRANZE ........ ..ot 264
Alternatives to MAC ... ... i 264
USING MAC . .o e 264
Defining Material Adverse CRANGE . .........o.venuini i, 272
Chapter 10 ReferencestoTime ................ciiiiiiiiiiinnn... 285
DateS .o e e 285
Format ... ..o e 285
Date and Day . ... e 286
The Date TRATIS ........ooooi i e 287
The Date NOTIfied ............oueon ittt 287
Points in Time ....... ..o 287
Prepositions Used to RefertoaDay ...........cooviiiiiiiiiiiiiina... 287
When in a Day a Point in Time Occurs ..........cocviiiiininenn. 289
Stating the Time of Day ...t 289
Prepositions to Use to Refer to Occurrence of an Event................. 292
Periods of Time ...... ...t 293
Forward-Looking Periods of Time ............c.cooviiiiiiiiiiiiinenn... 293
Backward-Looking Periods of Time ..., 293
Don’t Use Confusing Points in Time.................cooiiiiiiia... 294
Don't Use Within .......... ..o 294
Which Unitof Timeto Use ... 295
OneYearand aDay...............ooiiiiiiiiiiiiiiiiiiiiiiiiiiiiaae, 296
Using On to Denote a Day-Long Period of Time ........................ 297
Using Not Less Than to State a Period of Time in Language of
Obligation or Prohibition .................coii i 297
Using a Time of Day for the End of a Period of Time ................... 297



CONTENTS

Confusion Resulting from Referring to a Point in Time Instead of a

m  xiii

Period in Time ....... ... 298
During the Period . . ....... ... e e 298
Will Have Plus a Period of Time .............cocoiiiiiiiiiiiiiiian.. 298
What Period Does Before Refer To? ..........c.coiiiiiiiiiiiiiiina.. 298

Apportioning Quantities Per Unit of Time ............... ...t 299
The Possible Meanings of Certain Units of Time........................ 299
Handling Short Periods ...... ... 300
Apportioning Units of Time ..............o i 301

Other Standards for Speed, Frequency, and Duration ....................... 301
Promptly, Immediately .......... .. o i e 301
ALANY TIme . ... e 304
From Time to Time and On One or More Occasions ....................... 305
AT AITTIINES .ot e e e e 305
SO LONG AS . oot e e 306
Periodically ...... ... . e 306

Avoiding Confusion by Adding a Time Component ........................ 307

Chapter 11 Ambiguity of the Part Versus the Whole ............... 309

Whether Singular Means Plural .......... ... .. i 309
The Role Of ATy ..o e 310
A Balanced Approach ........ ... 311

Plural NOUDS ..o e 311
Subject Ambiguity ... ... 311
Direct-Object Ambiguity ..... ..o 312
Subject-and-Direct-Object Ambiguity ... 313

ANd .o 313
Subject AmMbiguity ... 313
Direct-Object Ambiguity ............o i 314
Subject-and-Direct-Object Ambiguity ............c.cooiiiiiiiiiiiiiin, 315
Multiple Verb Phrases .........o.ouiniiiiiiiiii e 315
Ambiguity of Direct Object Plus Objects of Preposition ................. 316
The Effect of Adjectives ...... ... 317
Every Xand Yand Each X and Y ...........co .. 318
Adding Contingency tO And ... ... 318
Other Manifestations ............c.iiiiiiiii i, 319

O 319
Background ........ ... 320
As Applied to Contracts .......o.vuiiiiii i 321
When One of a Series Linked by Or Is Modified by a Conditional

ClaUSe ettt et e e 323
Plural NOUDS ... .o e e 325
The Effect of Adjectives ...... ... 326

ANdfOF oo 328

AN o O e 328

Using And Instead of Or, and Vice Versa ............coevuiiiiiiniininen.. 330

Every, Each, All, and ANy . ... e 330

A Case StUAY . o.vti i e 333
Background ........ ... 333



Xiv. ® A MANUAL OF STYLE FOR CONTRACT DRAFTING

The Third Circuit’s Analysis........coovuiniiiiiiiii it 334
What Are the Possible Meanings? .............c.cooiiiiiiiiiii i, 335
Is CUNA’s Meaning Reasonable? ........... ..., 335
Is Meyer’s Meaning Reasonable? ............... ...t 336
Mixing Analyses of Different Meanings .................ccoeviiiiiinn. 337
Practical Considerations............. ..o 337
The RiskS ..o 338
Whether to Eliminate Alternative Meanings ............................ 338
Drafting to Avoid Alternative Meanings ...............c.coviiiieninia.. 339
Chapter 12 Syntactic Ambiguity .................................... 341
MOIFIETS . ..o 341
Modifiers Preceding or Trailing Two or More Nouns.................... 341
Modifiers Occurring between Two or More Nouns...................... 344
Squinting Modifiers ..........cooinin i e 345
Modifiers of Uncertain Length ......... ... it 346
Poorly Placed Modifiers ..........cocoiiiiiiiiiiiii i 346
Opening and Closing Modifiers ..., 346
Closing Modifiers with Offsetting Commas ...................ccoiat 348
That and WHICH ..o e 350
Current Usage .. ..ooviii i e e 350
Recommendation ........... ..o 351
The Serial Comma .............o i 352
Inadvertent Combined Elements...................ooiiiiiii 352
Inadvertent Apposition .......... ... i 353
Inadvertent Object of Preposition ...............coocoiiiiiiiii ... 354
Staying Out of Trouble ... ... ... i 354
Delimiting Commas in Coordination ................c.coiiiiiiiiiiiininn 355
Multiple Instances of Syntactic Ambiguity in a Sentence ................... 357
Avoiding Syntactic Ambiguity by Restructuring............................. 357
Chapter 13 Selected Usages .............ccoiiiiiiiiiiiiiinnnnn.. 359
ADTOGATE ..ot e 359
ACtion 01 Proceeding .......... oottt e e 359
ACHIVELY .o e 359
Actual, Actually ... 360
Affirmatively, Affirmative ........ ... e 360
ALIONGE .. e e 361
Also, In AddItion . ... e et e 361
AMONG Other TRINGS . ..ottt et et e e ettt eieaieaeens 361
AMONgSt, WHRIISE ... .o e e e e 362
ANNIVETSATY « e ottt e ettt et et 362
Anniversary MONEN ... e e 362
ANNUAl MECTING . ..ottt e e et 363
ATYONE oo 363
APPlicable . . .... ... 364
Applicable PIus NOUIN .. ....iuit it e 364
The Verb To Be Plus Applicable .............cccooiiiiiiiiiiiiiiiiiiinin.. 364
ASAPPIICabIe ..o 365



Appurtenant .........................
Arising Out Of or Relating To ........
An Alternative Approach.......
The Risk of the Unknown......
AsAmended ........................
As between the parties ...............

CONTENTS ® XV

As Liquidated Damages and Not as a Penalty .....................cociiiia...

As the Case May Be .................
At Least One of Xand Y ............
The Court’s Analysis ...........
Critique .......cooiviin,
Recommendation ..............
Attorn ...
Automatically .......................
Basis (Including Timely) ............
Because ...l

Between or Among ...................
Books and Records ...................
Both X And Y, Either X or Y.........
Buy, Purchase .......................
Bylaws ...,
Certain ...............coooiiiiiint
Certify oovvviiiiiii i
Change in Control, Change of Control
CloSING . .ovee i,

Gerundial Noun................

Other Forms ...................

Making the Right Choice ......
Cognizant .............cccovevieina...
Competitive .........ccocvveiiiin...
Complete and Accurate ..............
Consequential Damages .............

A Variety of Exclusions ........

What Contract Damages Can Be Recovered.............................
Consequential Damages Is Confusing ............c.coiiiiiiiiiiiinena...

Alternatives to Confusion ......
Continuously, Continuous ...........
Contractual .........................
Costs and Expenses ..................
Coterminous ...........c.oeveeeen..
Coupled with an Interest .............
Curing Breach ......................

Amenable to Cure ...............
Deem .......coooviiiiiiiiiiii.

Making a Release Automatic ...
Default ...t

Default or Event of Default ......

Has Occurred and Is Continuing .

Event of Default or Default Event

365
366
367
368
368
369
369
370
371
371
372
373
374
375
375
376
376
377
377
378
378
379
379
379
380
380
380
380
381
381
381
382
383
383
383
384
385
386
387
387
388
389
390
391
391
392
392
392
393
394



Xvi W A MANUAL OF STYLE FOR CONTRACT DRAFTING

Deliver by Hand . ...........c.cooiiiiiiiiiiiiiiiiiinnnan..
Derogate ....... ..o

Transitive ... i

Intransitive ...

Confusion ......ooviii i
Directly ... e
Disclaim ..... ... e
Disparagement ......... ...l
Due orto Become Due ...........ccooviiiiiiiiiiiiinennn..
Duly ...
During ... Employment .............c.coiiiiiiiiiinan..
During the Term of This Agreement .......................
Effluxion of time ...........cccoiiiiiiiiiiiiiiiiiiian.
End, Terminate...............oiuiuiiiiiiiinennennns.
Especially, Particularly, In Particular ......................
EtC. o
EtSeq. ..o
Execute and Deliver ........... ...,

Executing a Contract............... ..o,

Execute and Deliver .................coiiiiiiiiiia..
Fails TO ..o e
Faithfully ...... ... i
Fax ..o
Fixed Fee ........cooooiuiniiiiiii i,
For any Reason or No Reason .............................
Force and Effect .........c.ooiuiuiiiiiiiiii i,
Formal, Formally ........ .. i,
Form and Substance ................cccoiiiiiiiiiiiiiin..
For the Avoidance of Doubt ................c.ccocviviia..
Fraud and Intentional Misrepresentation ...............
From the Beginning of Time ...............cccocvivina..
Full-Time ... e e
Guarantee, GUATANTY . ........ouuiiuiitiiiiiiia ..
Guarantee (The Verb) as Term of Art ....................
Guarantees That .............c.coiiiiiiiiiiiiiiininnnnn.

Guarantees—Absolute, Continuing, Irrevocable, and Unconditional ............

They're Unclear ...........c.cooiiiiiiiiiiiiiiinenn.
They Add Unnecessary Words ......................
They Don't Prevail Over What the Law Provides ...
They Don't Prevail Over the Deal Terms ............
SoThey'reaMess .....cooeveiiiiiiiiiiiiiiennn..
Habendum ...... ... i,
Here- and There- WOTdS . ....ovvveiniiiiiii it
In Accordance With, According To .............c.ccovuu.n.
Including, Includes .............. .o iiiiiiiiiiiiininin.
How Including Is Used ............cocoiiiiiinenn...

Using Including to Introduce an Illustrative List, and an Alternative

Approach ... ...

Don't Use Including to Introduce an Exhaustive List

394
394
394
395
395
395
396
396
396
397
398
398
398
399
399
400
400
401
401
401
402
403
404
404
404
405
406
406
407
408
409
409
410
410
411
411
411
412
412
412
412
413
413
413
414
414

414
420



CONTENTS ®  Xvii

Don’t Use Including to Bring Within the Class What Otherwise

Would Not Be Part of the Class ... 420
Using Including to Introduce Items That Might or Might Not Be Part of
the Class Due to a Modifier That Applies to the Class ................ 421
Incorporated by Reference ...............oouuiiiiuiin i, 422
Indefinitely, Perpetually ........ ..o e 423
Indemnify ... .o 424
Say Shall Indemnify, Not Hereby Indemnifies..................c.cooiinin 426
Don't Use Indemnify and Hold Harmless .......................coovun. 426
Don'’t Use Shall Indemnify and Keep Indemnified ......................... 428
Defend Is Inadequate ............oiiiiuiniiiiiii it 428
PrepoSitions .. ..ottt e 429
Consider Not Using Indemnify ..........c.ooiiiiiiiiiiiiiiiiiiinnnnn.. 430
INdenture ....... ... e 431
In Other WOrdS ... et 431
Inure . ... 431
It Being Understood TRAL ........ ..ot 432
JOINACT .. ..o e e e 433
Joint and Several ... ... ... ... .. e 434
PractiCe. ... .o.oninii i e 435
Procedural Implications ........... oo 435
What Should the Drafter Do? ............. . .o 435
Relevance of Statutes ........ ... 436
Knowledge . ..... ... e e 436
Defining Knowledge .......... ..o iiuiii it 437
Don’t Use Is Unaware Of ...ttt 438
Latinisms . .. ..o 439
Legal Fees Instead of Atforneys’ Fees .........ouuuuuuininininiiiiinnnnenen.. 439
Legally . ... e 440
LIKely . .. oo e 440
LOOK TO ... e e e 441
LOSE PIOfILS .« oottt 441
Lump SUm .. ..o 442
Merely, MEre ....... ..ottt 443
Money—Stating Amounts Of ......... .. o i 443
Use Only Digits . ..ot e 443
Decimal Fractions ....... ..o e 444
Large AMOUNLS ... ..ot e 444
CUITENCIES . . o ettt e e e e 444
Moral Turpitude . ...... ..o e 445
What Crime? . ... e e 446
Involving What Offense? .........c..oiiiiiiiiiii i 446
Other Criteria? ... ... e 447
At What Stage? ..o e 447
Which Jurisdiction? ...t e 448
Doubling Up? ... 448
Recommendation ........... ... e 448
Mutatis MUtandis .......... ... . i i 448

Mutual, MUtually ........ ... i e 449



Xviii B A MANUAL OF STYLE FOR CONTRACT DRAFTING

Negligence, Gross Negligence ...... ..o n it iiniinaneann, 450
Confused Terminology .........co.iuiiiiiiii i 450
Recommendations ... 452
A Sample Provision ..........cooiiiiiiiiiiii 453

No Later [or Earlier, More, or Less| Thanm ...........c.coeuiiiiieiinannnnnnnn. 453

Not Be Concerned 10 862 TO .......ouvnenien ittt 454

NOLICE . ..ottt e e 455
Termination with Prior Notice .......... ...t 456
Notice—Using an Apostrophe with Periods of Time ..................... 456

NOLIfY « o e e e 457

Notwithstanding, Subject To, Except as Provided In ............................ 457
SUDJFECE TO .« e ettt e e e e 458
Except as Provided I .............oouuiuiiiii ittt 459
Confusing Interplay ........c.ouiiii i e 459
Eliminating Nullified Provisions ..............coiiiiiiiiiiiiiiinenn... 459

NOVALION ..o e e e e 460

OTILY e e 460

Onthe One Hand ... Onthe Other Hand ....................coiiiiiiiiiinen. 461
To Indicate Which Conjunction Has Scope Over the Other ............ 461
To Divide a List into Two Categories............c.coiiiiiiiinnnen... 461
Used Unnecessarily ..........coovuiuiniiiiii i 461

Parentheses .. ...t e 463
Parentheses Within Words ...........c..o i 463

Party as an Adjective ....... ... 463

Percentages. ... ..ot e 464

Personal Delivery . ........ ..o e 464

Personmel . ... ... 465

PIEaSE . ..o e 465

Prevailing Party .......o. oo e e 465

Principle of Least Privilege ...........coo.euiuiun it iiiiiiaaiiianane. 466

Product, Units of the Product . ......... ...t 467

Proprietary ... .. ... e e e 467

Provided TRAL . ... e e 467

L0 o 7 469

Public dOmain . ...... ..ot e 469
Used in the Exception to the Definition of Confidential Information .. 470
Used Regarding Intellectual Property ............c.cooviiiiiiiinn.. 470

Reasonable, Reasonably ......... ..o 470

Reasonableness and Good Faith .............c.o. o i 471
Whether to Use a Reasonableness Standard or a Good-Faith

Standard ... ..o e 471
Using Both Standards Together .......... ..., 472

Regard Shall Be HAA TO ........ouu ittt ieiaiaeans 473

Remediate . ... ... 473

Remit, ROMULEANICE . ... ..ottt et et ettt 474

Respective, Respectively ....... ... 474
ReSPECLIVE ..o e 474
Respectively ... ... e 475

Rightfully, RIGHIUL ... ... oo 476



Right, Title, and Interest ............c.ccoiiiiiiiiiiniininnnn..
Said Used as a Pointing Word ...t
Same Used as a Pronoun ..............c.cooiiiiiiiiiina..
SALISFACTOTY ..ot
Setoff, OffSet ..o e
Shareholder or Stockholder? .............c.coiiiiiiiiiiiiia..
Shareholders Agreement ............c...ouuiiiiiiiiniinennennn.
SIGNALOTY ..o oo
SHent OR. ..o e e e e e
Sole, EXCIUSIVE . . ..ot et e e

Sole and ExcluSive ..........oouuiiiiiiiii i iiiiinenan.,
SOLICIE « et
SPECIfiC .o e
SPOUSE .o
SUDTOGALION ...\ttt et
SUDSISHITIG « o o e ettt et ettt e

IN Leases ......oeiiii e

Relating to Intellectual Property ........................

Instead Of EXiSHNG .. .cvuvn i
SUCI AS oo e
Such Used as a Pointing Word .................cooiiiint.
SUTET .o e

Intransitive ...

Transitive ...
Survival .. ..o e

Survival of Claims ........ooviiiii i

Survival of Provisions ..o,

Survival of Statements of Fact...........................
Termination, EXpiration ..............c.c.coeiiiiiiinenenenens

Referring to Termination Provisions ....................
Termination for CAUSe ...........c..uuiuiiiienuiiiiinnanenen.
Termination for CONVENience . ...........c.coouviiiinenenenen.

What ToUse Instead .............c.coiiiiiiiiiininn.,.
Terms and Conditions ...............coiiiiiiiiiiininiininen.
That Certain ..........ouuiuini ittt
The Earlier [or Later, Greater, or Lesser] of XandY ..........
There Can Be No Assurance That ...............cccoviien....
TRETEIOT . .o oo et et et
THING « oot
TRITA Party .......oinii i i
Throughout the UNiVerse ............ouuuuiiiiinenninennnns.
Time IS Of the ESSENCe ......o.onenun it iiineenenens
Together With, As Well AS .......couiiiiiiiiiiiiniinnnns.
To the Extent Permitted by Law ...............cocoiieiiininon.
Trademarks—References To ............coooiiiiiiiiin...

All Capitals or Initial Capitals? ..........................

Registration Symbol or No Registration Symbol?........

Relationship to Trademark Guidelines ..................
Unless and Until ...... ...,

CONTENTS ®  Xix

................ 477
................ 477
................ 478
................ 478
................ 479
................ 479
................ 480
................ 480
................ 481
................ 481
................ 482
................ 482
................ 482
................ 483
................ 483
................ 484
................ 484
................ 484
................ 485
................ 485
................ 486
................ 487
................ 487
................ 488
................ 488
................ 488
................ 488
................ 489
................ 489
................ 490
................ 491
................ 492
................ 492
................ 493
................ 493
................ 493
................ 495
................ 495
................ 495
................ 496
................ 496
................ 497
................ 498
................ 499
................ 499
................ 500
................ 500
................ 501
................ 502



XX E A MANUAL OF STYLE FOR CONTRACT DRAFTING

Unless the Context Otherwise ReqUIres ..............cuueuiiniiiinininennnnn. 502
Unless the Parties Agree OtRErwise ...........co.eeuenuiieeneinininenenennn. 502
UIMOSE . ... 502
L 503
DSt e e 503
Virgule, Also Known as the Forward Slash ..........................o.t. 503
Voluntarily, Involuntarily ........ ... it 503
Waiver Of preSentment . ..........ovuinen i e 504
Warrant, Warrant Certificate, Warrant Agreement ....................c.co.... 504
Warranty, the Vertb Warrant ........... ... . . i 505

Definition of Warranty and the Verb Warrant........................... 505

Using the Verb Warrant to Introduce a Statement of Fact .............. 505

Don’t Use the Verb Warrant to Introduce an Obligation................ 506

Using the Word Warranty ... 506
WEell and Truly . ... e 507
Willful, Willfully . .. ... e e 507
Without Limiting the Generality of the Foregoing ...............c.coevvevn.n.. 508
WIthout Prefudice ...... ... e ettt 509
WOrkmanliKe .......... .o oot e e 509
Chapter 14 Numbersand Formulas ................................ 511
Words or Digits .....onoii i e 511

Using Only Digits for All Numbers...............cooiiiiiiiiiiiiiiin, 513
FOrmulas ... ..o e 514

USING ProSe . ..ot e e 514

Using Mathematical Equations...............cocoiiiiiiiiiiiii i, 520
Consecutive Ranges of Numbers ..............ooi i 521

Gaps and OVerlaps ........ooviiin i e 523
Chapter 15 Internal Rules of Interpretation ........................ 525
These Might Be Useful ....... ..o it 525
These Are Unnecessary, or Should Be ...t 526
These Overreach by Trying to Create Order..................ooviiiin.. 527
Chapter 16 Typography ..., 529
FOnES .o 529

Constraints on Choice ... 531

Serif and Sans Serif ... ... 531
JUSHHICAtION .. o e 532
Emphasis .. ... e 532

Emphasizing Section Headings and Defined Terms ..................... 534

What Not to Emphasize.............coo i 534

Emphasizing Provisions ...t 534
FONt Size ... e 537
Characters Per Line ...... ...t e 538
Line Spacing ..ot e 538
Space After Punctuation ........ ..o e 539



CONTENTS ®  XXi

“Curly” and “Straight” Quotation Marks and Apostrophes ................. 540
First-Line Indents ...... ... e 541
Design Embellishments ......... ... i 541
Chapter 17 Draftingas Writing .................. ... 543
Don’t Make Sentences TOO LONG ........ooiiiiiiiiiiiiiii i 543
Keep Subject, Verb, and Object Close Together ............................. 544
Don't Bury Verbs. ... ... 545
Avoid Gender-Specific Language .......... ..ot 546
Don’t Use Wordy PRIases ..........cuuiuiniiniiiiiiii it 547
To the Extent TRAt . ... ... ..ottt 548
The Fact TRAT . ........ooii i e 549
There Is and TRHETe AT€ ...ttt 549
WIth ReSPEct TO . ..ottt ettt e eeeeeae 549
USe POSSESSIVES ..o 550
Don’t Overuse Initial Capitals.............coo i 550
The EXtraneous THe ..... ...ttt et 551
CoNntractions ....... ... 551
Punctuation ... 551
Chapter 18 Amendments................coiiiiiiiiieiiiennnannn. 553
Amending, or Amending and Restating ................. . ..ol 553
Amendment or Variation ..............oieimiim i 553
0 L0 L 554
Introductory Clause and Recitals ..., 554
The Lead-In ... 554
Language of Performance .............o.iuiiiiiiiiiiii i 555
Distinguishing between Amending and Supplementing .................... 555
Adding, Deleting, and Replacing Language .................cociiiiiiiien... 555
Change Affecting Part of a Provision.................cooiiiiiiiaaL. 555
Change Affecting an Entire Provision ............... ...t 556
Layout . ... 557
Chapter 19 Letter Agreements ...................cciiiiiiiiiinnn... 559
Function ...... ..o 559
COMPONENTS ..ottt e e e e e e 559
Sender’s AAAIess ....... ..o 559
Date .. e 559
Recipient’s Address .. ......o.eininte i 559
Salutation ...... ... i 560
Introductory Sentence .............ocoiiiiiiiii it 560
Substantive Terms . ......couinin i e 560
Closing SeNtencCe ......o.vuiuiii i 560
Sender’s SIgnature ..........o.in i e 560
Recipient’s Signature ........ ... it e 560



XXii W A MANUAL OF STYLE FOR CONTRACT DRAFTING

Appendix ........

Certain Works Cited .....coviiniiniininrinrenreneeseenecensensnenns

563

583

585

595

619





