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KENNETH M. KARAS, United States District Judge:
Nuance Communications, Inc. (“Nuance”) brings this Action against Iriena

Business Machines CorporatiditBM”) alleging breach of contract and breachtbé implied

! The Amended Opinion & Ordeiiffers fromthe initial Opinion & Order only in that it
omits non-material information that the Parties proposed for redaction.
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covenant of good faitand fair dealing Before the Courlis Nuancés Motion for Summary
Judgment, (Not. of Mot. (Dkt. No. 116)and IBMs Motion for Summary Judgment, (Not. of

Mot. (Dkt. No. 120). For the reasons discussed below, Nuance’s Motion is denied, and IBM’s
Motion is granted in part and denied in part.

|. Background

A. Factual Background

The following facts arerawn from the Partie'sstatementsubmittedpursuant to Local
Civil Rule 56.1, botlas toNuancés Motion, (seePl.’s Local Rule56.1 Satemen{“Nuance
56.1") (Dkt. No. 118)Def. sResp. to Pl.’s Rule 56.1 Statement (“IBM Resp. 56.1") (Dkt. No.
135)), andas tolIBM’s Motion, (seeDef.s Local Rule 56.1 Statement (“IBM 56.1") (Dkt. No.
123);Pl’s Respto Def’s Rule 56.1 Statement (“Nuance Resp. 56.1”) (Dkt. No. 1a&)jvell
as from the admissible evidence submitted by the Parflés facts are not in dispute except to

the extent indicateél

2 Local Civil Rule 56.1(a) requires the moving party to submit a “short and concise
statement, in numbered paragraphs, of the material facts as to which the mayicgmands
there is no genuine issue to be tried.” The nonmoving party, in turn, must submit “a
correspondingly numbered paragraph responding to each numbered paragraph in the stiatement
the moving party, and if necessary, additional paragraphs containing a separgt¢ asnd
concise statement of additional material facts as to which it is contended thaixists a
genuine issue to be tried.” Local Civ. R. 56.1(b).

3 Where the Parties identify disputed facts but with semantic objections onty or b
assertingrrelevant facts, the Court will not consider these purported disputes, which do not
actually challenge the factual substance described in the relevant paragrapesiasg disputes
of fact. See e.g, Baity v. Kralik 51 F. Supp. 3d 414, 418 (S.D.N.Y. 201@3pe v. Bd. of Educ.
of Wappingers Cent. Sch. Djdilo. 07CV-8828, 2013 WL 3929630, at *1 n.2 (S.D.N.Y. July
30, 2013)Goldstick v. The Hartford, IncNo. 00CV-8577, 2002 WL 1906029, at *1 (S.D.N.Y.

Aug. 19, 2002). Where possible, the Court has relied on the undisputed facts in the Parties’ 56.1
submissions. However, direct citations to the record have also been used veverd fatts

were not included in any of the Parties’ Rule 56.1 submissions, or where the ddrties

accurately characterize the record.
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1. DeepQA an€ontractFormation

The IBM Research Group (“IBRG”) is a subdivisiorwithin IBM that develops
technologies it then licenses; it does not itself develop commercial prodigt$ 5¢L1 1 1-2.)
By September 2010, IBRIG had develope®eepQA, a naturdhnguage giestionanswering
technology. (IBM 56.%713—4 Nuance 56.1  2!)IBM, seeking to monetize DeepQA,
approached Nuangcasoftwaretechnology company, in June 2010 to license its code and
thereby allow Nuace to apply DeepQA to various fields, including banking, health care, and
customer service(Nuance 56.1 11 46

On September 30, 2010, Nuance and IBM entered into a contract to license DidepQA
“Software License Agreementt “SLA”). (Nuance 56.1 {; Decl. of David J. LendeEsq.in
Supp. ofPl.’s Mot. (“First Lender Decl’) Ex. B (“SLA”) (Dkt. No. 119)) The SLA provides
that it is amlagreement “between Nuance Communications, Inc.” and “International Baisines
Machines Corporation, through its IBM Research Group.” (SLA 1.) It also provide¥#jat
used in this Agreement, all reference$IBM’ mean IBM Corporation, unless otherwise
expressly limited to a division or group of IBM Corporation hereind § 7.11.)

The SLA grants Nuance a licensdteepQA— identified & the “Licensed IBM
Background Software” —which Nuance may use to develop and commercialize its own
products’ (Id. at 1; see also id§ 2.1 (describing terms of license)lhe SLA defines “Licensed
IBM Background Software” as:

all Software that exists as of the Effective Date in all available formathat is

owned by, or that has been developed or licensed by the IBM Research Group

including Tools,and that is listed on Exhibit A, including any modifications,

updates, error corrections, bug fixes, diagnostic and/or testing tloamisare JDBC
complaint, and other changes, if available (“Modificationsand if such

4 DeepQAeventuallyformed the basis for IBM’s Watson supercomputer, which
successfully competed @deopardylin February 2011. (Nuance 56.1 1 3; IBM 56.1 11 22-24.)
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Modifications are not contractually prohibited under a Third Party Agreement, and
such Modifications are ailable, will be timely provided to Nuance; and where the
Modifications continue to meet the scope contemplated in Artitleegarding the
licensing of DeepQA under this Agreement, as of the Effective Date and thereaft

for a [defined] period .., and additional Software as agreed by the parties,

provided toNuance by IBM under the Agreement (collectively “Updates”).

(Id., at Schedule A.)The SLAfurtherprovides that, “if IBM provides . . . any modifications,
updates, upgrades, error corrections, bug fixes, diagnostic and/or testingrdather changes
to [DeepQA],IBM will update Exhibit B[to the SLA] to include any additions or subtractions to
theOpen Source Software or the Third Party Codéd” § 2.4.) Finallythe SLAprovides that,
“[e]xcept as expressly set forth|ithe SLA], each party may... conduct its business in whatever
way it chooses.” I¢l. § 7.12.)

At the core of this case is a dispute aw/lich DeepQAupdates Nuance is entitled.
According to Nuance, the Parties agreed bhsnce would receive updates to DeepQA no
matter where withinBM they were develogk (Nuance 56.1 f; 'duanceResp. 56.1  1p.
According to IBM, however, the Parties agreed that Nuance would receive only thossdpda
DeepQA developed BBM RG, and that anfpeepQAupdates developed outside IBMRG would
not be provided to Nuance. (IBM 56.1 | 1BM Resp. 56.1 1 9.)

2. Post-Formation Events

At the time the SLA was executed, IB\G exclusively managebeepQA andtontinued
to develop its source code. (Nuance 56.1;71BK Resp. 56.1 1 11.0nAugust 1, 2011,
however IBMRG “forked” (i.e., copiedthe DeepQA codand delered a copy tthe IBM
Software Groug“IBM Software”), a separate subdivision within IBt¥lat develops commercial
products, in order to further develop and commercialize DeepQA. (Nuanc#fB&117 IBM
Resp. 56.1 1 15-17; IBM 56.1 11 25-27) 3BM Software then “bluewashed” DeepQA

that is,rewrote andcleanedup the code —and renamed it “Watson Core” for eventual product
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development. (IBM 56.1 11 32—-33BM alsotransferreccertainpersonnel inBMRG who had
worked on DeepQAo IBM Software to further develop DeepQA code. (Nuance 56.1; JBI8
Resp. 56.1 T 1B Thereafter, IBM Software had accessBMRG’swork on DeepQA, buthat
access was not reciprocgNuance 56.1 1 19; IBM Resp. 56.1 §)18BM implemented a

“firewall” to ensure thatBMRG did not receive any information about IBM Software’s work on
DeepQA (Nuance 56.1 1 20; IBM Resp. 56.20] IBM 56.1 11 34—35.) Nuancemaintains that
IBM took these various actions to prevent the work performed on, and the updates applied to,
DeepQA bynoniBMRG employees from being transferred to Nuance under the SLA. (Nuance
56.1 1 21.)IBM’s position is that it “erected the firewall because of a concern that, if IBM
Software consulted witHBMRG] on work relating to the Watson Coiyance might claim
that[IBM Software]work in question had been developedIBMRG] and was thus within the
scope of Nuancs license.” (IBM Resb6.1 1 21; IBM 56.1 1 36.)

Although IBM has provided updates to DeepQA develdpellBMRG to Nuance, IBM
hasnot provided ypdatesdeveloped byBM Software to Nuance (Nuance 56.1  24; IBM Resp.
56.1 1 24)

In August 2011, IBM proposeaimendinghe SLA (IBM 56.1 { 38; Nuance 56.1  25.
The proposed amendment providedrdalevant part, that:

For avoidance of doubt, Software, (including modifications, updates, upgrades,

error corrections, bug fixes, diagnostic and/or testing tools) written by 1B

employees that are NdBMRG] employees shall not be considered “Licensed IBM

Background Software” even if such RfiIBMRG] employees consult with

[IBMRG] employees in the course of their work on such Software.

(IBM 56.1 1 38) The purpose of the amendment, according to IBM, was “to clarify the

distinction betweenIBMRG] and the rest of IBM relative to the Licensed Background Software

and future obligation% (Id. 1 39.) Nuance rejected the proposed amendmkht{ 40.)
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B. ProceduraHistory

Plaintiff filed a sealedComplaint on June 30, 2016, (Dkt. No. 1), and a public, redacted
Complaint on July 18, 2016, (Dkt. No. 6). IBM filed its answer on August 19, 2016. (Dkt. No.
9.) The Court held an initial conference on January 24, 2017, after whnbbpited a case
management plan and referred the case togidttate Judgéor general pretrial management.
(Dkt. Nos. 13, 17.)The Parties completedsgovery on June 22, 2018. (Dkt. No. 110.) On July
18, 2018, IBM filed a prenotion letter requesting permission to file a Motion for Summary
Judgment. (Dkt. No. 112.) Nuance filed a similar letter on July 19, 2018. (Dkt. No. 114.)

On July 27, 2018\uancsfiled its Motion for Summary Judgment and accompanying
papers. (Not. of Mot. (Dkt. No. 116); Mem. of Law in Supp. of Mot. (“Nuance Mem.”) (Dkt.
No. 117); Nuance 56.FirstLender Dec).

On July 27, 2018, IBM filed its Motion for Summary Judgment and accompanying
papers. (Not. of Mot. (Dkt. No. 120); Mem. of Law in Supp. of Mot. (“IBM Mem.”) (Dkt. No.
121); Decl. of Kevin S. Reed, Esq. in SuppDeff.’s Mot. (“First Reed Decl.”) (Dkt. No. 122);
IBM 56.1.)

On September 14, 2018, IBM filed its response in opposition to Nuance’s Motion.
(Mem. of Law. in Opp’n to Mot. (“IBM Opp’n”) (Dkt. No.133); Decl. of Kevin S. Reed, Esq. in
Oppn to Pl.’s Mot. (“Second Reed Decl.”) (Dkt. No. 134); IBM Resp. 56.1.)

On September 14, 2018, Nuance filed its response in opposition to IBM’s Motion.
(Mem. of Law. in Opm toMot. (“Nuance Oppn”) (Dkt. No. 130); Decl. of David J. Lender,
Esq.in Opp’n toDef.’s Mot. (“Second lender Decl.”)(Dkt. No. 131); Nuance Resp. 56.1

On September 28, 2018, IBM filed@ply in support of its Motion. Reply Mem. of Law

in Supp. of Mot(“IBM Reply”) (Dkt. No. 143); Decl. of Kevin S. Reglsq.in Supp. oDef.’s
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Mot. (“Third Reed Decf) (Dkt. No. 144).)
[I. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shows that “there is naegenuin
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether summary judgment is appropriate, taragsir
“construe the facts in the light most favorable to the non-moving party amesolve all
ambiguities and draw all reasonable inferences against the mo®aodv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (quotation marks omitted). “It is the movant’s burden to show that
no genuine factual dispute existd/t. Teddy Bear Co. v. 1-80@&gram Co,.373 F.3d 241,

244 (2d Cir. 2004).

“However, when the burden of proof at trial would fall on the nonmoving party, it
ordinarily is sufficient for the movant to point to a lack of evidence to go to thetriact on an
essential element ¢fie nonmovant’s claim,” in which case “the nonmoving party must come
forward with admissible evidence sufficient to raise a genuine issuetdbrfadgal in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,
123 (2d Cir. 2013) (citation, alteration, and quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion. . , [a nonmovant] need[s] to create more thanetaphysical
possibility that his allegations were correct; he need[sjdme forward with specific facts
showing that there is a genuine issue for tfialrobel v. County of Erie692 F.3d 22, 30 (2d
Cir. 2012) (emphasis omitted) (quotiNMatsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp.

475 U.S. 574, 586-87 (1986)), “and cannot rely on the mere allegations or denials contained in
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the pleadings,Guardian Life Ins. Co. v. Gilmoyd5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)
(quotation marks omitted¥ee also Wright v. Gooy®54 F.3d 255, 266 (2d Cir. 2009) (“When a
motionfor summary judgment is properly supported by documents or other evidentiary
materials, the party opposing summary judgment may not merely rest on th¢i@iegr

denials of his pleading . .”).

“On a motion for summary judgment, a fact is material if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC v. Dgmf Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (quotation marks omitted). At this stage, “[t]he role
of the court is not to resolve didpd issues of fact but to assess whether there are any factual
issues to be tried.Brod, 653 F.3d at 164 (quotation marks omitted). Thus, a court’s goal should
be “to isolate and dispose of factually unsupported clair@&heva Pharm. Tech. Corp.Barr
Labs. Inc, 386 F.3d 485, 495 (2d Cir. 2004) (quotation marks omitted). However, a district
court should consider “only evidence that would be admissible at tNalra Beverages, Inc. v.
Perrier Grp. of Am., In¢.164 F.3d 736, 746 (2d Cir. 1998]W]here a party relies on affidavits
or deposition testimony to establish facts, the statenmantst be made on personal knowledge,
set out facts that would be admissible in evidence, and show that the affiant aardeslar
competent to testify on éhmatters stated. DiStiso v. Cook691 F.3d 226, 230 (2d Cir. 2012)
(quoting Fed. R. Civ. P. 56(c)(4)).

B. Analysis

Nuancebrings claims of breach of contract and breach of the implied covenant of good
faith. (Compl. 11 41-50.)n its Motionfor Sumnary JudgmentiNuance argues that tisdA’'s
unambiguous language entitles Nuance to updates¢pQAregardless whengithin IBM they

are developed(Nuance Mem. 6.) In response, and in its own Motion for Summary Judgment,
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IBM argues thathe SLA's unambiguous language entitles Nuance onlpeéepQAupdates
developed byBMRG, and that even assuming the SLA is ambiguous, consideration of extrinsic
evidenceshows that the Parties did not intend Nuance to re@epQAupdates from non-
IBMRG groupssich aslBM Software (IBM Mem. 1Q IBM Opp’n 1.) In the alternative, IBM
seeks partial summary judgment declaring Mhaénces not entitled tacodethat isnot derived
from DeepQA (IBM Mem. 24.) IBM also argues thatluanceés claim for breach of themplied
covenant of goodhith is impermissibly duplicative of its breadif-contract claim. IBM Mem.
19; IBM Opp’n 2-3.) Finally/BM argues that all of Nuant®claims areintimely. (IBM Mem.
22.)

The Court addresses each argument separately, takitimeliness argument firgind
thenproceeding to the merits arguments.

1. Contractualimitation to Suit

IBM argues thathe Complainimust be dismissed as untimely becausestib& provides
for a contractual limitations period that limits an otheridgsger statute of limitations(IBM
Mem. 22.}

New York lawpermitsparties to a contratb agree to shorten the applicable statyto

®> Nuance argues that IBM waived its limitations defense for failure to disgeits
Answer. (Nuance Opp’n 24 (citirigtton Indus., Inc. v. Lehman Bros. Kuhn Loeb ,|86.7 F.2d
742, 751-52 (2d Cir. 1992)).) However, “the law in the Second Circtigas that when a
defendant raises an affirmative defense, like the statute of limitations, umitsas’y judgment
motion papers that was not asserted in the pleadings, courts may nonethelesstbenside
argument so long as the plaintiff had an opportunity to respddcitt v. City of Mount Verngon
No. 14CV-4441, 2017 WL 1194490, at *24 (S.D.N.Y. Mar. 30, 2017) (collecting cases).) Here,
Nuance has had an opportunity to respond (and in fact has resporseNugnceOpp’'n 22—
24.) MoreoverNuancehas not shown, or even argued, that it has suffered prejuoicéBM’s
belated raising of the limitations defens&e¢ id.see alsdBM Reply 8-9 (noting thatNuance
makes no argument that it was prejudiced”).) Accordingly, the Court declinesittBiis
limitations defense waived.
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limitations period.SeeN.Y. C.P.L.R. § 201 (“An action .. must be commenced within the time
specified .. . unless . .a shorter time is prescribed by written agreemienCourts will enforce

a contractualimitations period“as long as it iseasonablé. Ajdler v. Province of Mendoz&90
F.3d 95, 99 (2d Cir. 20183ge als&sidik v. Royal Sovereign Ihthc., 348 F.Supp. 3d 206, 213
(E.D.N.Y. 2018) ¢ollecting cases)

Here, Section 7.9 of the SLA provides that “[n]either party may bring an acisamgar
out of this Agreement, regardless of form, more tfnanyears after the cause of action has
accrued and the parbptained knowledgthereof.” (SLA 87.9(emphasis addeg) This period
is reasonableSeeManiello v. State Farm Fire & Cas. GdNo. 16CV-1598, 2017 WL 496069,
at *2 (E.D.N.Y. Feb. 6, 2017) (holding thattavb-year contractual statute of limitatioiss
enforceable— as such limitations typically are” (citation omittedjge also Wechsler v. HSBC
Bank USA, N.A674 F. App’x 73, 74 (2d Cir. 2017)New York courts have found [even] one-
yearlimitations clauses to be reasonableSidik 2018 WL 6727351, at *5 (noting thdt] ourts
applying New York law have consistently upheld geear contractual limitations perifs}’
(citation omittedl). Further, the SLA “is a negotiated agreemagtiveen sophisticated business
entities” and there is no evidence suggesting the &% contract of adhesion or the product of
overreaching MPI Tech A/S v. Int'l Bus. Machs. Corplo. 15CV-4891, 2017 WL 481444, at
*5 (S.D.N.Y. Feb. 6, 2017) (citaticend alteration omitted)Accordingly, the twoyear
contractualimitations period is enforceable.

Nuancenitiated suit on June 30, 2016S€¢eDkt. No. 1.) Because a twgear limitations
period applies, the question is whethaewing the evidencm the light most favorable to

Nuancesee Brogd653 F.3d at 164here is a dispute of material fact as to whether Nuance

10
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“obtained knowledge” of IBMS alleged breacprior to June 30, 2014SLA §7.9.F

In its Complaint, Nuance alleges that it learoedy in January 2015 -within the
limitations period— that IBM was not providindNuance with DeepQA updaté®m non-
IBMRG sources, and thus th&M was in breach ahe SLA. (Compl. § 26.) In particular, the
Complaint alleges:

In or around early January 2015, Bill LaFonta[lleaFontaine”], an [IBMRG]
employee, informed Nuance Jeanne McCanfiMcCann”] that IBM's Watson
team was not using [IBMRG] code, blasically wrote all new coleand that

IBM was not prepared to provide Watson code in total to Nuance. In other words,
IBM was confessing to Nuance that it had forked its ongoing development of
Updates of[DeepQA] and that it was not and will not provide the Updates
developed outside ofBM RG].

LaFontaine, however, offered Nuance a subsé¢h@fUpdates being withheld by

IBM called ‘WatsonPlus,” which, upon information and belief, is a small subset of
the withheld Updates relating to medical training. He proposed that Nuance accept
this subset of the withheld Updates in full satisfactio®®f’s obligation to deliver

all Updates available. Knowing that the [SLA] entitled it to all Updates, Nuance
rejected this offer.

LaFontaine$ disclosures admitted that IBM was not delivering all Updates as
required by the [SLA]. Prior to LaFontaine’s disclosure, IBM had concealed fr
Nuance that it was not delivering all UpdatefaeepQA] including by delivering
low-value updates, such as bug fixes and speed upgrades, to create the false
impression that IBM was complying with its obligation to deliver all Updates to
[DeepQA].

(Compl. 11 26-28.)

® The Court notes that, in generaitere there is generic language in a contractual
limitations period provision, the statute of limitations begins running on the datb¢Hagal
claimaccrues’ Nikchemny v. Allstte Ins. Cq.No. 16€V-407, 2016 WL 6082034, at *3
(E.D.N.Y. Oct. 17, 2016) (emphasis added) (citation omitssh;alsdBM Corp. v. BGC
Partners, Inc. No. 10€V-128, 2013 WL 1775437, at *1 (S.D.N.Y. Apr. 25, 2013) (“In New
York, a breach of contracaase of action accrues at the time of the breach, even if no damage
occurs until later.” (citation and quotation marks omitted)). Here, howevemtiwactual
provision does not use generic langyagéher, itexplicitly refers to the injured party’s
awareness of alleged breach. Accordingly, the relevant moment is not wheiéB&tiby
breached, but when Nuance “obtained knowledge” of bre¢g®ibA § 7.9.)

11
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In its summary judgmergapers, Nuance reiterates thatid not obtain knowledge of
alleged breachntil “the earliest January 2015(Nuance Opjm 22 (citing Nuance Resp. 56.1
1 64).) Nuance points three principal pieces of evidencEirst, in April 2015, LaFontaine
emailedMcCann stating that “Watson Paths only works with the [IBM Software] weisi
Watsorj,] and since neither it nor the base Watson code were built from [IBMRG] code[,] there
is no way to use it as a stand alone capabilit$écond Lender DedEx. 33 (“Apr. 2015
LaFontaine Email”) Second, in July 2015, LaFontaine emailed John Katigtrer IBM
employee stating: “It was a surprise to [McCann] when | told her that the Watson bugness
built on code that has no [IBMRG] content at allltl. Ex. 20(“July 2015 LaFontaine Email”)
at 5464) LaFontaine further stated that Paul Ricci (“RicdNuances CEO, “probably knows
this and that I think is why they were silent for so londd.)( And third, Ricci testifiedthat he
“first [becamelaware of the concern within Nuance that Nuance was not receiving all it was
entitled td between six ad nine months prior to the June 2016 filing of the lawsuit. Ex. 15
(Deposition Testimony of Pa#licci) (“Ricci Dep.”) 19-20.)

It bears noting thadfluancés own evidencaseems t@oint to April 2015, rather than
January 2015s the date Nuanabtained knowledge dBM'’s alleged breach
Notwithstanding this discrepancy, however, the Court cannot saliaaitceconclusively
“obtained knowledge” of IBM'’s alleged breach prior to June 30, 2014. To be sure, IBM does
marshal evidenct® the contrary. (IBM Mem. 22-24BM 56.1 1141, 64-70 First,in
September 2011, following a meeting with IBM¢cCannexpressed concern to Ri¢hiat IBM
had “over the last few months” begoulling back” on“what we feel are items they have made
commitmentgo in the agreements we have signed with thefRifst Reed DeclEx. 42(“Sept.

2011 McCann Email”).)in particular McCannstated that Nuance is “left with thesmption

12
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that][it] will . . . accept being blocked from [IBM Software] investmentsridustrialization of
the Watson domain-independent cordd.)( Second, in January 201f2llowing a call with
IBM Software,McCann inforned Ricci that™ vanilla productization of Watsdrwas being
done ‘solely in [IBM Software]’ and that IBMSoftware took an image of the [DeepQA] code
and have gone on their own.Id(Ex. 39 (*Jan. 2012 McCann Email”)Jhird, Mark Fanty
Nuances lead DeepQZAengineertestified thahe knewby January 201thatIBM Software was
making enhancements to D€@d, that Nuance “for sure [was] not receiving [IBM Software]
enhancements,” that IBM Software had forked the DeepQA code, and that he wafetgctur
seemingly dozens of times” by IBM about how Nuance does not “get anything frédn [IB
Software].” (d. Ex. 41 (Deposition Testimony of Mark Fanty) (“Fanty Dep.”) 108-09, 171-72.)
And fourth, in January 2013, McCann reported to Ricci and andbanceemployeehat:
It is the wording in the SLA under which Nuance is entitled to Updates which is
creatingthe distance between IBM Software Group gB#1 RG], and the negative
feelings toward Nuance surrounding Watson. Due to their interpretation (or
concern that there may be a different interpretation), the IBM SoftwangpGso
not allowing any joint workvith [IBMRG] to occur, agIBM Software]the IBM
Software Group wants to be absolutely sure that none of their software or work is
to be made available to Nuance. There may well have been a transfer of the entire
Watson code tree to the Software Groupriger to allow IBM to execute work in
[IBM Software] completely independently i BMRG] in order to keep any such
work exclusive to IBM.
(Id. Ex. 29 (“January 2013 McCartimail’).) As McCanratertestified, theSLA’s “wording
relative to updates” wa# her view,‘creating distance betweeiBMRG andIBM Software

(Id. Ex. 7 (Deposition Testimony of Jeanne McChf(iiMcCann Dep.”)203.Y

In IBM’s view, this evidence conclusively shows that Nuance “obtained knowlégge”

" The Parties submitted different portions of McCann’s deposition transcaipeFi¢st
Reed Decl. Ex. 7; First Lender Decl. Ex. I; Second Lender DecB.ExThe Court will cite
directly to the transcript rather than to the separate exhibits.

13
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January 2013, at the latest, that IBM was not providing NuaitbeDeepQA updates fronBM
Software. (IBM Mem. 22.¥ The Court agrees that this evidence suggests, even strontjigitso,
by January 2013\ luanceknew that DeepQA had been forked, that IBM Software was doing
independent work on a forked copy of DeepQA with an eye toward productization, and that
Nuance waicreasingly nhappy with the updates it was receiving from IBG

Yet, as Nuance argug®juanceOpp’n 22—-23)a reasonablaujy couldfirst, credit
Nuanceés argument thatat the time it signed the SLiA September 2011, expected that
DeepQAupdates Would come from all of IBM and would be kept in a common code base
managed by [IBMRG] agustodian’ of the cod&(id. at 22 €iting McCann De. 95, 110-12,
171-73)), and that Nuancdater awarenedhat IBM Software was separately developing
DeepQA, including doingvanilla productizatiof’ was not inconsistent with that understanding,
(id. at 23(citing McCannDep. 187-90, 193-96))-urther, aeasonablgury could conclude
that although Nuance had suspicions, even strong ones, prior to Junet 2¢sinot receiving
DeepQAupdates to which it felt it was entitled, it had not “obtained knowledge” of sistBM
hadassuagedluances concerns by providingeassurances(Nuance Resfb6.11164, 68
(collecting record evidence)For exampleMcCann testified thatyhile she wrote irSeptember
2011that IBM was'pulling back” on its commitmentsshe wagherereferring to a separajeint

development agreement betweba Partiesrather than the SLAt issue in this caséhat as of

8 1BM also points to a November 2011 email exchange between IBM executives, in
which one executive, describing a phone conversation with McCann, states that Mc@ann tol
him that Deep@ “[u]pdates [cJome under the SLA,” that the updates are “[n]ot happening
[gJuarterly,” and that there is a “[m]aterial gap on expectations.” (First Reed Ex.43 (Nov.
2011 Email Exchange between Ken King and Mark Overman), at)7588vever, this email is
hearsay. Itis a statement made by IBiMployeesnot McCann, which IBM now offers to
prove the truth of the matter asserted, namely, that McCann believed that |BiN weaach of
its obligations.SeeFed. R. Evid. 801(c). No exception to hearsay appkesFed. R. Evid.

803. Accordingly, the Court will not consider this statement for present purposes.
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January 201Bluance*had no evidence of [IBM’s] withholding” of DeepQA updates, and that
Nuance had sought assurances from IBM, which it receig@dCann Dep. 160, 184, 234-35.)
Helgi Bloom (“Bloom”), a Nuance employee, testified that there were “cogtwithin Nuance
in 2011 and 2012about whether [it was] receiving everything that [it was] supposed tovestei
that Nuance “had questions . . . as opposed to convictions,” that Nuance “did not “kn[ow] one
way or another what the facts were at that point in,timed that McCann had received
assurances from IBM in “late 2011 that Nuance was receiving all upd&esond Lender
Decl. Ex. 1(Depasition Testimony of Helgi Bloon{‘Bloom Dep.”) 106-07, 115-13.
Similarly, a February 2013 email from IBM to Fastateshat IBM “will deliver Modificatiors
to the Watson code as per the SLAIY. Ex. 34 (“Feb. 2013 Emaltxchangeéetween Murthy
Devarakonda and Mark Farily) Further,in March 2013, McCanemailed Riccihat IBMRG
“may be adhering to the letter of any agreements but failed the sgkitst Reed Decl. Ex. 30
(“Mar. 2013 McCann Email”).)Vladimir Sejnoha“Sejnoha”), a Nuancemployeetestified
that by October 2014, Nuance “had questions and concerns,” but McCann “was reassured [by
IBM] that [Nuance wasjetting everything.” (Second Lender Ddg€k. 16 (Deposition
Testimony of Vladimir Sejnoh@Sejnoha Dep.”142-43) Indeed, a Nuance points out,
throughout the life of the SLA, it had “no way of verifying what IBM was doing on D&&pQ
separate fronts receipt ofupdates fromBMRG. (Nuance Opp 23 (collecting record
evidence).)

In sum,there is substantial record eviderstggesting that, althoudtuancedid have
serious questions as to whether IBM was providingnce with DeepQAipdatesrom IBM
Softwareprior to January 201%ts suspicions were nobnfirmeduntil sometime in 2015n part

because it received assurances from ItB&t it was receiving all update$herefore, although
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IBM’s evidencesuggests that Nuance knew by early 2013 that IBM had forked the DeepQA
code, that IBMRG and IBM Software were independently developing Deem@that a
firewall had been implemented between IBMRG and IBM Softwareasonable jury could
conclude — given Nuancetelativeinability to be suravhatupdatesBM was providing, and
given IBM's assurance® Nuance —thatNuance did not “obtain knowledge” unsibmetime in
2015that it wasnotreceiving and would not receiv®eepQAupdates developed outside
IBMRG. The Court thus concludes that, viewing the evidence in the light most favorable to
NuanceBrod, 653 F.3d at 164hereis asignificantdisputeof material fact as to whether
Nuance “obtained knowledge” of IBM'alleged breacithin the contractual limitations period
Accordingly, the Courtleniessummary judgment on this poingeeMindspirit, LLC v.
Evaluserve Ltd.346 F. Supp. 3d 552, 592 (S.D.N.Y. 2018 €ading these emails in the light
most favorable to [the plaintiff], a reasonable juror could find [that plaintiff] ‘demanded its
stocK in February 2012. Accordingly, [the defendant] is not entitled to summary judgme

its statuteof limitations defense.” (citation and alterations omittelii¢jdl v. Aetna, In¢.346 F.
Supp. 3d 223, 247 (D. Conn. 2018) (denying summary judgment wihere is an issue of fact
as to when class membeés Tontractual limitations period expired” antiere “the record does
not provide a basis for concludintggt there is no issue of material fact as to whether class
members 2 and 3 are time barredf);Discuillo v. Allstate Ins. CoNo. 17€V-234, 2019 WL
499255, at *2 (D. Conn. Feb. 8, 2019) (“Where it is undesgdihat the [limitations] provision
has not been complied with, summary judgment is appropriate.” (citation and quotatiksn ma
omitted. This ruling is without prejudice to IBM raisirgcontractual limitatios defense at

trial.®

% Because the Court concludes that IBM is noitledtto summary judgment on its
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2. Contractinterpretation

a. Applicable Law

TheParties agrethat his case igoverned byNew YorKs substantive law of contracts.
Under New York lawthe interpretation of a contract “is a matter of law for the court to decide.”
Int’l MultifoodsCorp. v. Com. Union Ins. Ca309 F.3d 76, 83 (2d Cir. 2002j)itation omitted);
see also Lepore v. Hartford Fire Ins. Cblo. 18CV-689, 2019 WL 1129614, at *5 (S.D.N.Y.
Mar. 12, 2019) (samégollecting cases)

Courts are tanterpreta “contract .. . so as to give effect to the intention of the parties as
expressed in the unequivocal language they have employedwilliger v. Terwilliger 206
F.3d 240, 245 (2d Cir. 2000itation omitted)). This analysisbeginswith “the four corners of
thedocument itself.”Luitpold Pharm., Inc. v. Ed Geistlich Sohne A.G. Fur Chemische Industrie
784 F.3d 78, 87 (2d Cir. 2015) (citation and quotation mamkisted);see also Terwilliger206
F.3d at 245 (“[M]atters extrinsic to the agreement may not be considered wherth®irhe
parties can fairly bgleaned from the face of the instrument.” (citation omittetthnly when a
court finds ambiguity in the partieg/ritten agreement may it look to extrinsic evidence to
discern the partiéntent.” Luitpold Pharm, 784 F.3d at 8{citation omitted)

Ambiguity is not to be found solely because thetips urge different interpretations of
the contract See Mtro. Life Ins. Co. v. RJR Nabisco, Ine06 F.2d 884, 889 (2d Cir. 1998ee
also O.D.F. Optronics Ltd. v. Remington Arms,Q&n. 08CV-4746, 2008 WL 4410130, at *11
(S.D.N.Y. Sept. 26, 2008%&me). Courts “analyze the ambiguity of a provision under the

normal rules of contract interpretation: words and phrases should be given timemgdaiing

limitations defensehe Court need not consider Nuance’s arguments that IBM should be
equitably estopped from asserting a limitations defense and that its claitimsedyeunder the
continuing wrong doctrine. (Nuance Opp’'n 25.)
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and a contract should be construed so as to give full meaning and effect to allfig®ps.”
Orchard Hill Master Fund Ltd. v. SBA Comms’Corp, 830 F.3d 152, 157 (2d Cir. 2016)
(citation andguotation marks omitted¥ee alsdJtica Mut. Ins. Co. v. Munich Reinsurance Am.,
Inc., 594 F.App'x 700, 702 (2d Cir. 2014) (“[I]f the court finds that the cawatris not

ambiguous it should assign the plain and ordinary meaning to each term and interpret the
contract without the aid of extrinsic evidenceitgtionand quotation marksmitted));Belt
Painting Corp. v. TIG Ins. Cp795 N.E.2d 15, 1M.Y. 2003)(noting that contracts are
interpretedin light of common speech and the reasonable expectations of a businessperson”
(citatiors and quotation markamitted).

“Contract language is not ambiguous if it has a definite and precise meaningndeditt
by danger of misconception in the purport of the contract itself, and concerning whecksther
reasonable basis for a difference of opinioRltnt Ltd. v. Lifschultz Fast Freight, In@89 F.2d
1274, 1277 (2d Cir. 1989¢ifation,alterations, and quotation marks omittedYhere thecourt
determines that theontractual language unambiguousdf may “construe it as a matter of law
and grant summary judgment accordingly?almieri v. Allstate Ins. Cp445 F.3d 179, 187 (2d
Cir. 2006)(citation omitted)

“A contract is ambiguous when its terms could suggest ‘more than one meaning when
viewed objectively by a reasonably intelligent person who has examined the contexenfire
integrated agreement and whaagynizant of the customs, practices, usages and terminology as
generally understood in the particular trade or busirieg#tica, 594 F. App’x at 703 (quoting
Lightfoot v. Union Carbide Corp110 F.3d 898, 906 (2d Cir. 1997)j.a contractual term is
ambiguousthe court then “consider[s] extrinsic evidence submitted by the parties to assist in

determining their actual intent®McCostis v. Home Ins. Co. of In@1 F.3d 110, 113 (2d Cir.
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1994). “Extrinsic evidence may include the acts and circumstances surroundiatioexetthe
ambiguous term, conversations, negotiations[,] and agreements made prior to or
contemporaneous with the execution of a written agreement, and the parties’afagsduct
throughout the life of the contractGE Funding Cap. Market Servs., Inc. v. Neb. Inv. Fin. Auth.
No. 15-CV-1069, 2017 WL 2880555, at *4 (S.D.N.Y. July 6, 2017) (citations, alterations, and
guotation marks omitted).

Because “facial ambiguity” in a contract requires the factfinder to examinesext
evidence to determine the contfaatffect, “and because such extrinsic evidence is most often
mixed,” a court “generally will not grant summary judgment on a contrach cldien the
operative language is ambiguoud.titpold Prarm., 784 F.3d at 87—-8gitation omitted)
However, a court may grant summary judgment where “the evidence presentethalpautie’s
intended meaning is so one-sided that no reasonable person could decide the contrbtlye’ or “
non-moving party fails to point to any relevant extrinsic evidence supporting thgtspart
interpretation of the languageld. at 88(citationand quotation marksmitted).

b. Analysis

i. Contract Ambiquity

EachParly argues thatthe unambiguousanguage of the SLAupportsts interpretation
of thecontract IBM argues that the SLA clearlynits Nuancés license to DeepQA updates
developed by IBMRG,IBM Mem 10, IBM Opp'n 2—-3),while Nuance arguethatthe SLA
clearlyentitlesit to DeepQAupdates developed outside IBMRG, includingBW Software
(Nuance Mem6-9; Nuance Opp’n 8-12).

The key contractual language the SLAs provision defining the “Licensed IBM

Background Softwafe— provides that DeepQA is:
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all Software that exists as of the Effective Date in all available formats (including
Source Code and Object Code) that is owned by, or that has been developed or
licensed by the IBM Research Group, including Tools, and that is listed on Exhibit
A, including any modifications, updates, error corrections, bug fixes, diagnostic
and/or testing tools,. . and other changes, if available (“Modifications”), and if
such Modifications are not contractually prohibited under a Third Party Agreement
and such Modifiations are available, will be timely provided to Nuance; and where
the Modifications continue to meet the scope contemplated in Article 2.1 regarding
the licensing of DeepQA under this Agreement, as of the Effective Date and

thereafterfor a [defined] perod . . I] and additional Software as agreed by the

parties, provided to Nuance by IBM under the Agreement (collectively “Updates”
(SLA, atSchedule Aborder added).

Accordingto IBM, this provision can be broken down iniwo basiccomponents{1) the
portion of the definition prior to the comma highlighted abawvleich refersto IBMRG-produced
DeepQAcode, and?2) the portion of the definition following the comrhahlightedabove,
which refergdo IBM-provided “additiondl code“asagreel by theparties” (IBM Mem. 11.) In
IBM’s view, the dispute in this case has nothing to do with the second compasi&ht, and
Nuancedid notmakeany further agreements on “additional” cod8e¢lBM Opp’n 2.)

Having conceived of the definitional provision in this wiM argues thatwithin the
first componentthe SLAs languagainambiguouslentitiesNuance tdhree discrete sets of
IBMRG-produced codga) software “listed on Exhibit Abf the SLA, that isthe DeepQAcode;
(b) updates to the DeepQA code existing as of the Sleffective date; an(t) updates to the
DeepQA code creatddr a certairperiod following the SLAS effective date (IBM Mem. 11—
12.) IBM focuses on tweactors Thefirst componenexplicitly refers to IBMRG, rather than to
IBM as a whole. I¢l. at 13.) And the definition uses the term “including,” which demonstrates
that the Parties intended thiae DeepQA updates to be provided to Nuatere a subset of the
[IBMR G] code being licensed, not an expansion of the licengaeepQA]code developed

outside of [IBMRG].” (d.at 12) In support)BM cites toCaring Habits, Inc. v. Fun for the
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Public Interest, InG.No. 11CV-5768, 2014 WL 7146041 (S.D.N.Y. Dec. 13, 2014), for the
proposition that fc]ourts interpreting contract language have noted that the word ‘including’
definitional, and is designed to broaden the concept being defitedat *5 (citations and some
guotation marks omitted).

In responselNuance argues that IBM construction of the SLA’s definitional provision
suffers froma structural flaw.Nuance rejecttBM’s two-partconception of the definitional
provision whereas IBM sees theghlightedcommaas separating the provision into discrete
componentsNuance arguethatthe more natural breaking poirg the precedingsemicolon
(Nuance Opp’n 11-12.YJnder Nuances conception of the definitional provisianstructurethe
phrase provided to Nuancbky IBM’ shows that IBM as a whole, rathiéan IBMRG in
particular, is required to provide Nuance btiditional’ code “as agreed by the partiesid,
critically, DeepQA updates created for a certain period following the SLA’s effective (ldte.
at8-9 (quotingSLA, at Schedule p) Nuance argues thas reading is supported by other
language in the SLA. Section 7.11 provides that “all referencéBNb ‘mean IBM
Corporation, unless otherwise expressly limited to a division or group of IBM Cdgoorat
herein.” (SLA §7.11.) And Section 2.4 provides that,IBM provides . . any .. . updates . . .
to [DeepQA],IBM will update Exhibit B” to the SLA. (SLA 8.4 (emphasis added).) In other
words, according to Nuance, the Parties knew how to refer to IBMR@rticularwhen theg
wanted to — indeed, they did precisely that at the beginning of the definitional provigiam a
other provisions of the SLA — andtentionally used the term “IBM” rather than “IBMR@1
the second portion of the definitional provision. (Nuance Mem.)6# Nuance were entitled
only to those updates provided by IBMRa&3, IBM maintains,there would be no need to refer

to all of IBM” either at the end of the definitional provision or in Section24aus€lBM
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would never be [the entity] providing” updatesd. @t8.)

In addition,Nuance argues that IB§Iconstruction of the term “including” -as
describinga subset— produces a nonsensical resulluénce Opp’rl0.) That is because the
SLA's definitional provision begins ieferring to DeepQAsoftware that “exists as of the
Effective Date” (SLA, at Schedule A.According to Nuance,nder IBM’s constructionthat
portion of the definitional provision following “including” -rRamely,future ypdates to DeepQA
— would “have to be a subset 8bftware that exists as of Effective Date.” (Nuance Opp’n 10.)
Yet, this “makes no sense because future Updates obviously did not, and by definition, could not,
exist as of the Effective Date.'ld() To Nuancethen,the term “including” must besad
differently, to mean “as well asjih order to avoid an absurd resultd. In supportNuance
cites toAriz. State Bd. for Charter Schs. v. U.S. Dep’t of Edi64 F.3d 1003 (9th Cir. 2006),
for the proposition thdincluding” can mearfin addition td where “the exclusivity of two or
more items requires a broader interpretation to avoid an irrational relsulat 1008. In short,
Nuance would read the SLA’s definitional provision to meanithatentitled to:

all Software that exists as of thdfective Date .. that is owned by, or that has

been developed or licensed by [IBMRG], .treluding fs well ap any . ..
modifications, updates, . .and other changes, . (“Modifications”) . .. ; and

where the Modifications continue to meet the scope contemplated in Article 2.1
regarding the licensing of DeepQA under this Agreemenfor a period . ., and
additional Software as agreed by the parties, provided to Nuance by IBM under the
Agreemenicollectively “Updates”). . . .
(Nuance Mem. 3.)
In reply, IBM argueshatNuance misinterprethie “provided to Nuance by IBM” phrase
in the definitional provision. (IBM Mem. 13.) According to IBM, that phrase “do[es] not

purport to defineavhatcode is licensed to Nuance”; rathiéf;merely specif[iesivhowill deliver

a specified set of code to Nuanc€lt. (some emphasomitted);see alsdBM Reply 1 (“[T]he
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phrase . . is facially a passive descriptor, by which the parties referenced who wourler ded
code that phrase de#lm#s.”).) Put differentlyin IBM’s view, that phrase‘do[es] not broaden or
otherwise modify” which updates Nuance is entitledattd indeedeadingthe phrase otherwise
“would be nonsensical,” as it would render “superfluous” the previous portion défimétion.
(IBM Mem. 13.) Properly read, ¢hphrase “merely provides that IBM [as a whole] mayat
some later point elect to license additional code to Nuance under the terms oAt@SL
eventuality both [Rarties agree never occurred).” (IBM Opj2.)

As the Partie’sconflicting interpretationsf both the structurand termsf theSLA’s
definitional provision demonstrate, and as IBbeIf admitsthe provision is “abit garbled”
(IBM Mem. 11.) TheParties$ interpretations araot urreasonable IBM’s readingof the
provision’s structureand of the word “includingfs “intuitively appealing; yet, Nuancés
grammatical critiqués fair, and its own reading of the provision is at least some\gbatistent
with the[SLA’s] text” Bayerische Landesbank v. Neb. Inv. Fin. Altlo. 15CV-7287, 2017
WL 752192, at *6 (S.D.N.Y. Feb. 27, 201 Neither Party convincingly demonstratest the
SLA's definitional provision, read in light of trether contractual languagenambiguously
shows what DeepQApdatesNuance is entitled t& The Court therefore concludimsat the
definitional provision is “reasonably susceptible of more than one interpretatmmfitfius
ambiguous.Burger King Corpyv. Horn & Hardart Co, 893 F.2d 525, 528 (2d Cir. 1998¢e
also Luitpold Pharm.734 F.3d at 87 (“A contract is ambiguous when reasonable minds could

differ as to its meaning(titation, alterations, anduotation marks omitted) Because the

10 The Court notes that, although the SLA provides that “[a]s used in this Agreement, the
words ‘include’ and various thereof will not be deemed to be terms of limitation, butwalihe
be deemed to be followed by the words ‘without limitatio(SLA § 7.11),neither Party cites to
this contractual language or argues that it supports their position.
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Parties“intended meaning simply is not apparent from the face of the agreement,” thte Cour
proceeds to examine “extrinsic evidence of intenBurger King 893 F.2d at 528.

ii. Extrinsic Evidence

IBM arguesthat the extrinsic evidence “conclusively showsdt the Parties did not
intendNuance to receive DeepQA updatesn noniBMRG groups such a8M Software
(IBM Mem. 14) Nuance argues thataterial questions of disputed fact preclude summary
judgment. (Nuance Opp’n 12.)

In supportBM first argueghat itmaintained a firewall between IBMRG and IBM
Softwaredesigned to prevent DeepQAlatedcollaboration between the groups — and thus to
prevent Nuance from receiving IBM Software updates to Deepf@ndthat it maintained the
firewall with Nuancés knowledge.(IBM Mem. 14-15 (citing, inter alia, January 2013 McCann
Email)) Further, lecause the firewall impeded IBsAwork on developing DeepQABM
proposed amending the SLA to “make the firewall unnecessary by clarihatigcollaboration
between IBMRG and IBM Software would not entitle NuancBeepQA updateom IBM
Software (SeelBM 56.11137-38) Yet, Nuance rejected that amendinerthoutcomplainng
about the firewalbr describing it as unnecessary, as it logically would have done\hahce
believed that it was entitled eepQAupdatesrom IBM Software (IBM Mem. 14-15.)"The
critical point;” according to IBM, is that therevould have been no reasdor the firewalls
existenceor the proposed amendment “unless the [P]arties were operating on the understanding
that the SLA did not entitle Nuante [IBM Softwareés] work product.” (d. at16.)

In response, Nuance argues teatlence showthat, in factjt did not have knowledge
of a firewall, at least prior to 2013, atitht given its status as an outside party to IBM, could not

have known about the full effect of any such firewalitsmeceipt of DeepQA updates. (Nuance

24



Case 7:16-cv-05173-KMK  Document 150 Filed 05/07/19 Page 25 of 31

Opp’n 14& n.6 (citing McCann Dep. 200-01; Second Lender Decl. Ex. 2 (Deposition
Testimony ofDavid Boloker) (“Boloker Dep.”) 185 Second Lender Decl. Ex. B¢position
Testimony ofEric Brown) (“Brown Dep?) 178; Bloom Dep. 166—67; Sejnoha Dep..p6)
Nuancefurtherargues thalBM’s proposed amendment, which would have “clariffied]” that
Nuance was entitled only to IBMRG updatastually cutsagainstiBM’s argument as it
reasonablygould be interpreted to show that IBM knew Nuance was entitled téBMRG
updates and thus sought to remedy the problédnat(13—14.) Finally, Nuance argues,
correctly,thatIBM’s erection of a firewall after the SLent into effecdoes not shed light on
theParties’intent at the time the SLA was signeid, @t 15), since “unilateral expressions of
one party’s postcontractual subjective understanding of the terms of the agreenae not
probative as an aid to the interpretation of the contreetlkner v. Nat'l Geographic Sog
452 F. Supp. 2d 369, 379 (S.D.N.Y. 2006) (citations, alterations, and quotation marks omitted),
aff'd, 284 F. App’x 822 (2d Cir. 2008).

Moving beyond the firewallBM next argues that Nuarsenternal documents show
that itunderstood the SLA as onéntitling it to DeepQA ugatesproduced byBMRG. (IBM
Mem. 16.) On September 30, 2010, the day the SLA was signed, Ricci described the SLA to
McCann Sejnohaand other Nuance employess an agreement “with IBM Research Group”
through which “Nuance acquires a source code license to IBM Re'seBebpQA Watson
Program.” FirstReed DeclEx. 31 (“Sept. 2010 Ricci Email”), at 18238.) In February 2011,
McCannstated that “Nuance acquired [DeepQA] from IBM Researchl” Bx. 32(“Feb. 2011
McCann Email to Ricci’)at 36259.) Idanuary2013, Sejnohamailed McCann and stated that
Nuance would receive “updates.from IBM Research.” Ifl. Ex. 33(*Jan.2013 Sejnoha Email

to McCann”) at 18214 And in March 2013, McCann emailed Ricci to state that “the SLA
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provision affording Nuance Updates to the IBM Research work . . . (and wording which his
preventing IBM Research from working with IBM [Software]) is sometluhgalue” (1d. Ex.
30 (“Mar. 2013 McCann Email to Riccti))

In responselNuance argues that this evidence merely reflects Nuance’s understanding
that IBMRG “would serve as a ‘conduit’ for the Updates developed throughout IBMian@é
Opp’n 15 (citingMcCann Dep95-103, 107, 110-12, 171-73, 225-36jnoha Dep. 40-41,
110-11).) After all, as Nuance points out, at the time the agreement was YipesmA was
managed exclusively within [IBMRG],” and thus there would have been no reasondncéto
characterize the ka&tionship otherwise.Iq.)

Third and finally,IBM argues thalNuance knew thahe SLA was an agreement with
IBMRG, not IBM as a whole, and that IBMRG lacked authority to licermsefrom non-
IBMRG groups (IBM Mem. 17.) Not only does the Slifself state that the agreement is with
IBM “through its IBM Research Group,” (SLA 1), bah internal Nuance email reflethat
understanding: whelRanty asked McCanaboutNuance’s rights to three specific pieces of
softwarerelated to (but distinct from) De€#, McCannrespondedhat the softwaren question
is “owned by IBM Software Group and not IBM Research,” and that to acquireitires r
“Nuance would need to get a license . . . [from] IBM Software Group.” (IBM Mem. 18 (quoting
First Reed DeclEx. 36 (“Sept. 2010 McCann Email Eanty”), at30610.)

In response, Nuan@gues, first, thaBM’s argument ignore®cCann’s deposition
testimony, in which she indicated that Nuancéact “did notthink that [IBMRG] lacked
authority.” (Nuance Opp’n 7 (citing McCann Dep. 116-20).) Second, and more
fundamentallyNuance characteriz&é8M’s argument as “a red herring” and “irrelevargiven

the Parties’ préSLA course of conduct.Id. at16.) In negotiating the SLA, Nuance sought, and
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receivedan “updates” provision that was “very much like, if not identical” to the languasgk us
in a priorcontractoetweerNuance and IBMin which IBMRG provided the code base and
updates came from other portions of IBMd. @t 13 (citing McCanrDecl. 78-79, 236—-37)see
alsoIBM 56.1 115, 9(noting other licensing agreements between the Pa)ti€syen this
previous dealingNuance argues, ftould not possibly have understood that [[BMRG] did not
have authority to license the [IBM Software] codeld. at17.)

As this brief review of the voluminous evidence demonstratesgy fairly be said that
the extrinsic evidence conflictSeeBurger King 893 F.2d at 528. here is little extrinsic
evidence directly bearing on how the Parties interpreted the SLA'’s definiiomasion, and the
evidence indirectly bearing on the question is subject to varying interpretatiorfCotinethus
concludes that thextrinsic evidenctabout the [P]artiesntended meanirigas to whether the
Parties intended Nuante receiveDeepQAupdates from notBMRG groups such as IBM
Software,‘is not so one-sided that no reasonable person could decide the cbnitaitgold
Pharm, 784 F.3d at 88 (citation and quotation markstted);see alsaCom. Lubricants, LLC v.
SafetyKleen Systems, IndNo. 14CV-7483, 2017 WL 3432073, at *10 (E.D.N.Y. Aug. 8,
2017) (“Neither interpretation is unreasonable, and it is not the Court’s role on summar
judgment to weigh the extrinsic evidencead&iermine which interpretation battaptures the
parties intent [at the time theontract wasgreeeto].”).

Accordingly, the Court cannot enter summary judgment for either Party on Nsiance
breachof-contract claim.SeeCrede CG lll, Ltd. v. 22nd Century Grp., Inblo. 16CV-3103,
2019 WL 652592, at *5 (S.D.N.Y. Feb. 15, 2019) (denying summary judgment {tiherain
language of the [contract] is ambiguous” and “a genuine dispute of materiekiststas'to the

parties’ intent)GE Funding Cap. Market Sery2017 WL 2880555,t&6 (“Because the
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extrinsic evidence in the record is sufficient for a reasonable juror to firedan 6f [the non-
movant’s] interpretation of the termination provision, [the movant’s] motion for suynmar
judgment is denied as to the declaratory judgraedtbreach of contract claims.Bayerische
Landesbank2017 WL 752192, at *7 (denying summary judgment where contractual language
was ambiguous and extrinsic evidence did not answer question of parties’ [BteBgrnabas
Hosp. v. Amisys, LLONo. 04CV-2778, 2007 WL 747805, at *5 (S.D.N.Y. Mar. 9, 2007)His
extrinsic evidence is in conflictAccordingly, there is a genuine issue of material fact regarding
the meaning of thggontractual] phrase....”).

ii. Partial Summary Judgment

In thealternative, IBMseekgartial summary judgmeiatgainst Nuance as tall claims
to code not derived from DeepQA.” (IBM Mem.;Zke alsdBM Reply 9-10.) In support,
IBM argueswithout citation, that Nuance

has asserteithat its right to receivBdlodificationsto DeepQAentitles it to code that

performs a similar function to any part of the DeepQA pipeline, regardfess

whether it was developed from or as part of DeepQA. Under this theory, Nuance
has asserted an entitlement to code that was developed entirely separately fro

DeepQA and even code that IBM purchased from tpadies.

(IBM Mem. 24) The Court does not read Nuance’s Complaint to make that allegafien. (
Compl. 1140, 46, 5Q“IBM is required to deliver all Updates to [DeepQA] regardless of where
they are developed within IBM.”).) Inded@M appears to requestlief on a question {Vhat
code is DeepQAlerived code?”) distinct from the questianissue in this caseRfomwhere
within IBM is Nuance entitled to receive DeepQA codeRlthoughNuancebriefly argues that
“questionsof fact preclude IBM’s request for gl summary judgment,(Nuance Opp’n 21),

the Parties have nateaningfullyaddressethis distinctquestion. Accordingly, the Court denies

IBM’s alternativerequest for partial summary judgment.
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3. Breach of the Implie€ovenant of Good Faithnd Fair Dealing

“Under New York law, parties to an express contract are bound by an implied duty of
good faith” Arcadia Biosciences, Inc. v. Vilmorin & Cig56 F. Supp3d 379 399 (S.D.N.Y.
2019) (quotingHarris v. Provident Life & Acc. Ins. Co310 F.3d 73, 80 (2d Cir. 2002Pennis
v. JPMorgan Chase & Cp343 F. Supp. 3d 122, 159 (S.D.N.Y. 2018) (“The promise of good
faith and fair dealing is treated asiarplied provision in every contract.” (citations and
guotation marks omitted)). The implied covenantieached when a party acts in a manner
that, although not expressly forbidden by any contractual provision, would deprive the other
party of the righto receive the benefits under their agreemeskillgames, LLC v. Brogdy 67
N.Y.S.2d 418, 423 (App. Div. 2003yfotation marks omitted¥ee alsdMoran v. Erk 901
N.E.2d 187, 19QN.Y. 2008) (“The implied covenant . embraces a pledge that neitparty
shall do anything which will have the effect of destroying or injuring tjiet 0f the other party
to receive the fruits of the contrac{citationand quotation marksmitted)). “In order to find a
breach otthe implied covenant, a party’s action mustéctly violate an obligation that may be
presumed to have been intended by the pafti€ddia House Mezz LLC v. State Street Bank &
Trust Co, 720 F.3d 84, 93 (2d Cir. 201@)itation and quotation marks omitted).

However, “[a]claim forbreach of the implied covenant will be dismissed as redundant
where the conduct allegedly violating the implied covenant is also the predichtedoh of
covenant of an express provision of the underlying contraatcadia, 356 F.Supp.3d at 400
see dsoHarris, 310 F.3cat81 (“New York law ... does not recognize a separate cause of
action for breach of the implied covenant of good faith and fair dealing when & lofeac
contract claim, based upon the same facts, is also plé&B (Cayman) Newtoh.td. v. Sellas

Life Sciences Gu. Inc., No.18-CV-3095, 2018 WL 5266877, at *13 (S.D.N.Y. Oct. 23, 2018)
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(“When a complaint alleges both a breach of contract and a breach of the implied covenant
good faith and fair dealing based on the same fact&ttiee claim should be dismissed as
redundant.” quotation marks and alterations omitted) (quotngz v. FXDirectDealer, LLC
720 F.3d 115, 125 (2d Cir. 20)3B)

Here, it is clear that Nuanaeclaimfor breach of the implied covenant of good faith and
fair dealingis based on the same facts asdindeed isoremised onits breachof-contract
claim. Thebreachof-contractclaim alleges‘IBM breachedSection 1.1 and 2.1 of th8ILA] by
failing to deliver all Updates of [DeepQA], including those developed outside ofRIBM and
seeks the remedy of specific performance “to deliver all Updates of [DeepQA]Ie=ganf
where they were developed within IBM.” (Compl. 11 44, 4Bhgimplied-covenant claim
alleges thatBM'’s “splitting the ongoing development of the DeepQA software into codesbas
with valuable code improving the functionality developed outside of [IBMRG], in an pittem
deprive Nuance of the benefit of its bargain (i.e., the right under Section 1.1 and 2.1 a”the [S
to any available Updates of [DeepQAJand seeks the remedy of specific performance
“compelling IBM to deliver all Updates of [DeepQA], regardless of wheeg tiere developed
within IBM.” (Id. 1949-50.) Both claims are premised on the same set of facts. Both claims
refer to IBM’'salleged violations of itebligations under the contract. And both claims seek the
same remedyTherefore, the imjped-covenant claim is duplicativeSeeEFG Bank AG,
Cayman Branch v. AXA Equitable Life Ins. G309 F. Supp. 3d 89, 93-94 (S.D.N.Y. 2018)
(dismissing as duplicative impliezbvenant clan where “[tlhe gravamen” of the two claims “is
the exact samednd where the damages sought were ideqti€ae Najjar Group, LLC v. West
56th Hotel LLC No. 14€CV-7120, 2017 WL 819487, at *5 (S.D.N.Y. Mar. 1, 201d@r{ying

leaveto amend complaint to addhim of breachof fiduciary duty becauseuch a claim would
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be “based upon the same facts and theories” of the existing breach-of-contract claim and thus
duplicative (citation omitted)); see also Bakal v. U.S. Bank Nat’l Ass’n, 747 F. App’x 32, 37 (2d
Cir. 2019) (affirming dismissal of implied-covenant claim where it was duplicative of breach-of-
contract claim). Accordingly, summary judgment is granted for IBM on Nuance’s claim alleging
violations of the implied covenant of good faith and fair dealing.

III. Conclusion

For the foregoing reasons, the Court denies Nuance’s Motion for Summary Judgment,
and grants in part and denies in part IBM’s Motion for Summary Judgment. Nuance’s claim for
breach of the implied covenant of good faith and fair dealing is dismissed with prejudice.

The Clerk of the Court is respectfully directed to terminate the pending Motions. (See
Dkt. Nos. 116, 120.)

The Court will hold a Status Conference on Tuesday, June 18,2019, at 11:30 a.m.

SO ORDERED.

Dated: May & 2019
White Plains, New York

"KENNETH M. KARAS
UNITED STATES DISTRICT JUDGE
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