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Summary of Comments on Salesforce MSA 7 Dec 2020 
Review Issues.pdf
Page: 1

Number: 1 Author: kadam Subject: Comment on Text Date: 16-Sep-20 5:14:06 PM -04'00'
But see references to Standard Contractual Clauses in section 2.2. Add Except as specified otherwise or, better yet, delete it and provide 
relevant information for each imported defined term.

Number: 2 Author: kadam Subject: Comment on Text Date: 16-Sep-20 5:17:23 PM -04'00'
This is covered by sections 2.5 and 2.6.

Number: 3 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:41:06 PM 
Redundant: this is covered by the definition of Customer.
Number: 4 Author: kadam Subject: Comment on Text Date: 10-Nov-20 8:33:07 PM 
This definition excludes Documentation, Order Forms, and other ancillary documents. It follows that section 12.3 is inaccurate in saying 
that this agreement is the entire agreement between the parties.

Number: 5 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:06:45 PM -04'00'
As Beta Services and Services are defined, it's not clear whether or not Beta Services are a kind of Service. Make that explicit.

Number: 6 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:41:15 PM -04'00'
Instead of suggesting this involves SFDC discretion, say SFDC makes available; see MSCD 3.456.

Number: 7 Author: kadam Subject: Comment on Text Date: 10-Nov-20 8:34:20 PM 
This sort of reference is unorthodox. Let the documents speak for themselves.

Number: 8 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:39:19 PM -04'00'
Are there any conditions to amending Documention? Can SFDC do whatever it wants?

Number: 9 Author: kadam Subject: Comment on Text Date: 16-Sep-20 5:29:46 PM -04'00'
Redundant.
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Page: 2
Number: 1 Author: kadam Subject: Comment on Text Date: 16-Sep-20 5:35:17 PM -04'00'
If you don't attribute significance to this comma, this sentence reads entirely differently. That might cause a reader miscue or broader 
confusion.

Number: 2 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:42:45 PM 
There's no reason for assuming third party excludes SFDC affiliates. So Non-SFDC Applications would include application functionality 
produced by other Salesforce entities. That might not have been intended.

Number: 3 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:39:35 PM -04'00'
Redundant; just say under this Agreement.
Number: 4 Author: kadam Subject: Comment on Text Date: 16-Sep-20 5:44:44 PM -04'00'
Sounds like the customer has just one affiliate. Say instead an Affiliate of Customer.
Number: 5 Author: kadam Subject: Comment on Text Date: 16-Sep-20 5:45:55 PM -04'00'
Redundant.

Number: 6 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:38:52 PM -04'00'
Redundant; just say this Agreement.
Number: 7 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:46:58 PM 
Say instead if an individual accepts.
Number: 8 Author: kadam Subject: Comment on Text Date: 16-Sep-20 6:03:46 PM -04'00'
Say instead if an individual accepts. As it's currently worded, the reader could think that User means an individual accepting these terms. 
That wouldn't make sense.

Number: 9 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:43:47 PM 
This would seem redundant, as the final component of this sentence should be sufficient.

Number: 10 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:05:48 PM 
This applies only if the exception doesn't apply; in other words, it applies when Salesforce has control. Efforts provisions are best reserved 
for contexts when the party in question doesn't have complete control.

Number: 11 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:14:21 PM 
Instead of saying that SFDC's services commitment doesn't apply if such events occur, this section could state different service level 
commitments that apply in different circumstances. SFDC presumably has different contingency plans.

Number: 12 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:26:17 PM -04'00'
Redundant.

Number: 13 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:26:25 PM -04'00'
If this is covered in the DPA, let the DPA speak for itself.

Number: 14 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:14:47 PM 
This doesn't relate to their efficacy. What if they're designed to serve those functions but fail?

Number: 15 Author: kadam Subject: Comment on Text Date: 12-Nov-20 9:20:08 AM 
This is pointless and potentially confusing; see MSCD 13.388.

Number: 16 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:06:20 PM -04'00'
In the context of contract, execution is ambiguous; see https://www.adamsdrafting.com/some-thoughts-on-akorn-v-fresenius/. Use 
instead issuing or signing, as appropriate.

Number: 17 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:13:45 PM -04'00'
How does this relate to the last sentence of section 2.6 (Free Services)?

Number: 18 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:14:48 PM -04'00'
Also, how long does SFDC have to comply? See MSCD 10.59 (regarding upon).

Number: 19 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:16:34 PM -04'00'
If this means unless SFDC is required by law to do otherwise, say that. Arguably, if a contract says you can't do something, you're legally 
prohibited. See https://www.adamsdrafting.com/the-sixth-circuits-notions-about-how-legally-relates-to-contracts/.

Number: 20 Author: kadam Subject: Comment on Text Date: 12-Jul-20 5:10:21 PM -04'00'
They're not party to this contract so they don't have obligations under it.

Number: 21 Author: kadam Subject: Comment on Text Date: 10-Sep-20 9:25:05 AM -04'00'

Comments from page 2 continued on next page
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What does this cover? And how might SFDC not be liable for conduct by its representatives?

Number: 22 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:18:03 PM -04'00'
Say might instead: this isn't language of discretion.

Number: 23 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:18:34 PM -04'00'
This can't be counted on to make those terms part of this contract. See MSCD 5.112.
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Page: 3
Number: 1 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:19:27 PM -04'00'
Say SFDC Affiliate's.
Number: 2 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:23:28 PM -04'00'
This doesn't pertain to discretion; say instead might.
Number: 3 Author: kadam Subject: Comment on Text Date: 12-Nov-20 9:22:03 AM 
Instead, say that if the customer takes part in a free trial, it will be deemed to have accepted those terms. And referring to incorporation 
by reference is pointless and potentially confusing; see MSCD 13.388.

Number: 4 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:27:43 PM -04'00'
In the context of services, as-is warranties are odd.

Number: 5 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:32:59 PM 
No cap, compared with $1,000 cap on SFDC liability in section 2.6?

Number: 6 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:26:36 PM -04'00'
Redundant.

Number: 7 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:43:23 PM -04'00'
It's bizarre to contemplate conflict between the provisions of a contract, particularly a set of standard terms.

Number: 8 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:26:47 PM -04'00'
Throat-clearing: delete. See MSCD 3.25.

Number: 9 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:27:01 PM -04'00'
Throat-clearing: delete. See MSCD 3.25.

Number: 10 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:27:09 PM -04'00'
Throat-clearing: delete. See MSCD 3.25.

Number: 11 Author: kadam Subject: Comment on Text Date: 20-Sep-20 8:01:08 PM -04'00'
It's not clear what this means. Presumably the idea is that if the law specifies a period for advance notice, that's what applies.

Number: 12 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:10:29 PM -04'00'
In the context of services, as-is warranties are odd.
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Page: 4
Number: 1 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:49:14 PM -04'00'
Section 12.3 says that this contract takes precedence over Documentation, but here Documentation takes precedence over this contract. 
Potentially confusing.

Number: 2 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:32:47 PM 
This makes it explicit that nothing prevents SFDC from eliminating features. A customer could try to get SFDC to commit to specified 
features.

Number: 3 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:27:22 PM -04'00'
Throat-clearing: delete. See MSCD 3.25.

Number: 4 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:55:11 PM -04'00'
Using language of discretion doesn't make sense. Instead, express this as an obligation that applies if the customer asks for help.

Number: 5 Author: kadam Subject: Comment on Text Date: 16-Sep-20 7:58:24 PM -04'00'
Awkward. Instead, say If the Customer’s use of Services exceeds usage limits stated in the Order Form and the Documentation for those 
Services and the Customer does not submit an Order Form increasing those usage limits, SFDC may charge the Customer for that 
excess use. 

Number: 6 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:07:52 PM -04'00'
Just say Any breach.

Number: 7 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:50:29 PM 
It's not clear what this means.

Number: 8 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:11:05 PM -04'00'
From whom?
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Page: 5
Number: 1 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:50:08 PM -04'00'
Does it make sense to refer to a customer exchanging data with a product or service?

Number: 2 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:14:32 PM -04'00'
As a practical matter, this would not apply in the case of breach by SFDC. In effect, you can read in "unless a court decides otherwise." See 
https://judicialstudies.duke.edu/wp-content/uploads/2017/08/Judicature-Fall2017-contracts.pdf.

Number: 3 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:09:29 PM 
This means a customer is stuck at the same pricing level for the duration of its term.

Number: 4 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:43:16 PM -04'00'
This should be language of policy, not language of discretion, so use will instead.

Number: 5 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:13:01 PM 
A customer would end up owing not just what they hadn't paid, but everything they would have owed through the end of the term.

Number: 6 Author: kadam Subject: Comment on Text Date: 07-Oct-20 6:29:47 PM -04'00'
This doesn't make sense. A dispute involves disagreement, so there's a limit to how much cooperation one can expect. If the dispute
leads to litigation, cooperation is irrelevant—litigation has procedural rules.

Number: 7 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:13:33 PM 
It’s commonplace in disputes that one side thinks the other is being unreasonable, so it's unclear how much protection "reasonably"
affords the customer.

Number: 8 Author: kadam Subject: Comment on Text Date: 07-Oct-20 6:21:38 PM -04'00'
A good-faith standard is subjective. In this case, the question would be whether the customer had an ulterior motive for disputing charges, 
regardless of whether it had a reasonable basis for disputing them. Using both a reasonableness standard and a good-faith standard in this 
manner seem dubious and an invitation to mischief.

Number: 9 Author: kadam Subject: Comment on Text Date: 17-Sep-20 6:38:01 PM -04'00'
Redundant: the second sentence says more concisely what this sentence says.

Number: 10 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:00:29 PM 
Accessing and using content appears not to include reproducing, distributing, adapting, transmitting, or displaying it. In other words, SFDC 
isn't granting a copyright license. A customer should detemine whether what they intend to use content for could fall arguably go beyond 
accessing it or using it.
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Page: 6
Number: 1 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:33:28 PM 
It's best not to use in a contract the lowercase version of a word or phrase used as a defined term.

Number: 2 Author: kadam Subject: Comment on Text Date: 17-Sep-20 6:41:06 PM -04'00'
The form of this agreement is freely available on SFDC's website.

Number: 3 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:21:53 PM -04'00'
Not sure what this means.

Number: 4 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:51:31 PM 
Section 7.1 says the terms of this agreement are confidential, so the first part of this sentence is redundant. Instead say what may be 
disclosed, and section 7.1 should say it's subject to section 7.2.
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Page: 7
Number: 1 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:28:40 PM 
Like all such statements, it's not clear there's a remedy for breach. See https://www.adamsdrafting.com/this-statement-of-fact-is-in-every-
m-and-a-contract/.

Number: 2 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:40:34 PM -04'00'
Add "implemented by SFDC"; otherwise, could be theoretical.

Number: 3 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:20:37 PM 
This is ambiguous: what level of importance do material and materially express? See MSCD 9.13 and https://www.adamsdrafting.com/
some-thoughts-on-akorn-v-fresenius/.

Number: 4 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:22:26 PM 
This is ambiguous: what level of importance do material and materially express? See MSCD 9.13 and https://www.adamsdrafting.com/
some-thoughts-on-akorn-v-fresenius/.

Number: 5 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:25:24 PM 
This is ambiguous: what level of importance do material and materially express? See MSCD 9.13 and https://www.adamsdrafting.com/
some-thoughts-on-akorn-v-fresenius/.

Number: 6 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:42:43 PM -04'00'
In the context of services, as-is warranties are odd.

Number: 7 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:58:22 PM 
Using both defend and indemnify in this matter is unnecessarily fussy. See https://www.adamsdrafting.com/my-indemnification-language/.

Number: 8 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:52:01 PM -04'00'
Unbold.

Number: 9 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:05:19 PM -04'00'
Use of enumeration in the first half of this section is confusing. Specifically, it's not clear where clause (c) ends. Restructure.

Number: 10 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:33:56 PM 
This would be covered by default remedies, so SFDC shouldn't need indemnification. Specifically, why should SFDC be covered if a 
nonparty brings against SFDC a baseless claim alleging this?

Number: 11 Author: kadam Subject: Comment on Text Date: 16-Sep-20 8:51:49 PM -04'00'
Unbold.

Number: 12 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:11:51 PM -04'00'
Possible carveouts: for intentional misconduct, indemnification, confidentiality, negligence, infringing intellectual property, fraud, and 
death or injury.
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Page: 8
Number: 1 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:19:57 PM 
Such provisions are a guaranteed source of confusion; see MSCD 13.161.

Number: 2 Author: kadam Subject: Comment on Text Date: 07-Oct-20 6:36:09 PM -04'00'
Regarded as a synonym of consequential; see MSCD 13.167.

Number: 3 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:15:11 PM -04'00'
Does SFDC warn the customer that the 30-day period is approaching?

Number: 4 Author: kadam Subject: Highlight Date: 07-Dec-20 6:46:13 PM 
Customers should be prepared for the possibility that fees might increase.

Number: 5 Author: kadam Subject: Comment on Text Date: 11-Nov-20 8:25:43 PM 
This is ambiguous: what level of importance do material and materially express? See MSCD 9.13 and https://www.adamsdrafting.com/
some-thoughts-on-akorn-v-fresenius/.

Number: 6 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:22:15 PM 
Not just through the date of termination.

Number: 7 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:20:28 PM -04'00'
This is unnecessary; see MSCD 13.777.

Number: 8 Author: kadam Subject: Comment on Text Date: 12-Nov-20 9:37:19 AM 
This is inaccurate. It should also refer to Order Forms, Documentation, the DPA (see section 2.2), Beta Service terms (see section 2.4), the 
Acceptable Use and External Facing Services Policy (see section 3.3), and any free-trial terms (see section 2.5). 
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Page: 9
Number: 1 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:35:08 PM -04'00'
This suggests that the contract remains in effect even if an essential provision is stricken. That doesn't make sense. See the explanation at 
https://www.adamsdrafting.com/feast-your-eyes-on-koncisions-new-severability-provision/.

Number: 2 Author: kadam Subject: Comment on Text Date: 17-Sep-20 2:09:00 PM -04'00'
Redundant; see https://www.adamsdrafting.com/wp/wp-content/uploads/2013/06/Advocate-Successors-Assigns-June-July-2013.pdf.
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Page: 11
Number: 1 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:36:32 PM -04'00'
Say instead that notice has to be in writing to be valid.

Number: 2 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:37:07 PM -04'00'
It's not clear what this means; see MSCD 13.642.

Number: 3 Author: kadam Subject: Comment on Text Date: 16-Sep-20 9:37:30 PM -04'00'
What does this mean?

Number: 4 Author: kadam Subject: Comment on Text Date: 11-Nov-20 9:37:22 PM 
This doesn't take into account that delivery by email might fail. See https://www.adamsdrafting.com/giving-notice-by-email-only/.
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